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THE CONCEPT OF STATE CAPTURE IN THE COMMISSION’S 

TERMS OF REFERENCE 

Introduction 

1. This Commission is the result of remedial action directed by the former Public Protector, 

Ms. Thuli Madonsela, on 2 November 2016, in her report titled State of Capture. The 

report was issued in terms of section 182(1)(b) of the Constitution read with section 8(1) 

of the Public Protector Act. 1  

2. The State of Capture report relates to an investigation into complaints of alleged 

improper and unethical conduct by former President Zuma, certain state functionaries 

and the Gupta family in the appointment and removal of cabinet ministers and directors 

of SOEs which possibly resulted in the improper and corrupt award of state contracts 

and other benefits to the Gupta family. 

3. The essential task of the Commission, as stated in the Proclamation2 establishing it, is 

to investigate allegations of state capture, corruption and fraud. The terms of reference 

of the Commission (“the TORs”), discussed more fully later, are broad in scope, with 

the Commission being appointed “to investigate matters of public and national interest 

concerning allegations of state capture, corruption and fraud.” As will appear later, this 

broad formulation is narrowed somewhat by the terms of particular TORs.  

4. The Proclamation specifically requires that in investigating, reporting and making 

recommendations the Commission shall be guided by the Public Protector's State of 

                                                 

1 Act 23 of 1994 
2 Proclamation No. 3 of 2018 GN 41403 GG 25 January 2018 
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PRESIDENT MATAMELA CYRIL RAMAPHOSA’S EVIDENCE 

Introduction 

178. President Matamela Cyril Ramaphosa (“President Ramaphosa”) is the President of the 

Republic of South Africa. He has held this position since the resignation of President 

Jacob Zuma on 15 February 2018. Previously, he served as the Deputy President of 

South Africa during the second term of former President Zuma, from 26 May 2014. 

Many of the events investigated by this Commission took place during this time period.  

179. President Ramaphosa is also the President of the African National Congress (ANC). 

He has held this position since his election at the ANC’s 54th National Conference at 

NASREC in December 2017. He was the Deputy President of the ANC from December 

2012. He was previously the Secretary-General of the ANC from 1991 to 1997. Between 

1997 and 2012, he held no official political position, although he remained a member of 

the ANC’s National Executive Committee (NEC). 

180. President Ramaphosa testified at the Commission in his capacity as the President of 

the ANC, and former Deputy President of the ANC. President Ramaphosa deposed to 

an affidavit dated 22 April 2021, which was admitted as Exhibit BBB1. Additional 

documents compiled by the Commission were admitted as Exhibit BBB2. President 

Ramaphosa had also previously deposed to an affidavit on 2 July 2019, which was 

included in Exhibit BBB2. 

181. President Ramaphosa also testified at the Commission in his capacity as the President 

of South Africa, and former Deputy President of South Africa. He deposed to an affidavit 

dated 24 May 2021, which was admitted as Exhibit BBB3. Additional documents 

compiled by the Commission were admitted as Exhibit BBB4. 
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THE ROLE OF THE RULING PARTY 

 

Introduction 

507.  Understanding the role of the African National Congress (“ANC”) is vital to 

understanding State Capture in South Africa. It has been the only governing party since 

the advent of democracy in South Africa in 1994, and specifically during the years under 

review. It has been responsible for deploying persons to the highest positions in the 

state. It has a significant majority in Parliament, allowing it effectively to control oversight 

of the Executive. State capture happened under its watch.  

508. In addition, various ANC leaders have been implicated by witness testimony at the 

Commission. There has also been substantial evidence that the party itself was a 

beneficiary of State Capture, as it received payments from third parties who are alleged 

to have corruptly acquired government contracts.  

509. It is necessary therefore to interrogate the role of the party in: 

509.1. actively engaging in corrupt activities for its own gain;  

509.2. allowing corrupt activities to continue under its watch and failing to intervene to 

prevent or halt such activities; 

509.3. creating the framework for corruption and State Capture to flourish. 
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PARLIAMENTARY OVERSIGHT 

Introduction 

734. The Commission is required by its terms of reference624 to “inquire into, make findings, 

report on and make recommendations concerning” what is summarized in its title as 

“allegations of state capture, corruption and fraud” in the public sector, including organs 

of state625. Those allegations include allegations concerning undue influence by, or 

benefit to, members of the Gupta family and extend to alleged corruption in the awarding 

of contracts or tenders by state owned companies. 

 

735. In the main the Commission has concerned itself with determining whether state 

capture, corruption or fraud occurred in the public sector, the nature and scale thereof 

and who participated in this. However, to make recommendations concerning the 

avoidance of similar problems in the future, it is necessary to consider what explains 

why state capture and corruption were able to become so entrenched and to persist 

over an extended period and to consider, in particular, why institutions which ought to 

have contributed to detecting or addressing these maladies may not have been as 

effective in doing so as one would have hoped.  Amongst these institutions is 

Parliament. 

 

736. Parliament has a constitutional duty to exercise oversight over the executive branch of 

government (“the executive”), including organs of state such as State-Owned Entities 

(SOE’s); and the executive is accountable to Parliament. Questions, therefore, arise as 

to whether, during the period considered by the Commission, Parliament exercised 

                                                 

624 Proclamation No. 3 of 2018, GG No. 41403 of 25 January 2018 
625 This term may be taken to summarize the allegations referred to in paragraphs 1.1 to 1.9 of the Terms of 

Reference 














































































































































































































































































































































































