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The South African Broadcasting Corporation (SABC)

1338.

1339.

1340.

The South African Broadcasting Corporation (SABC) is one of the state owned entities
in respect of which the Commission conducted an investigation of and held an inquiry
into, certain allegations that were thought to fall within the terms of reference of the
Commission. Members of the Commission’s Investigation Team and members of the
Commission’s Legal Team interviewed, consulted with and took statements from many
people who made statements or deposed to affidavits or affirmed declarations.
However, as it turned out, a number of persons from whom statements had been taken
or who had deposed to affidavits were not called to give oral evidence. That was either
because ultimately the view taken by me as the Chairperson of the Commission was
that the matters dealt with in those statements or affidavits did not fall within the terms
of reference of the Commission or that, although they may have fallen within the terms
of reference of the Commission, the matters were not sufficiently important to warrant

that the witness or withesses concerned be called.

The Commission takes this opportunity to express its gratitude to all such persons for
their co-operation with the Commission and for the time they set aside to try and assist

the Commission with its investigations.

There were some witnesses who gave oral evidence the relevance of which was
questionable at the time they gave it which | allowed because the evidence leader had
indicated that there was to be evidence at a later stage which would reveal the
relevance of such evidence but there was no further evidence led. The result was that
the relevance of the evidence that was given was not established. That evidence has
been excluded. The Commission also wishes to thank those witnesses for their co-

operation with the Commission.
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1341, In her report “State of Capture” the then Public Protector, Adv T Madonsela, had this to

say aboui the SABC™™:

*SABC was formed in 1936 and is the South African Mational Broadcaster and
provides services in the form of 19 radio staltions and 4 televisions broadcasis.

The SABC provides a wide range of services and essentially connects the normal
South African individual to the rest of South Africa.

During the course of this investigalion, | interviewed Honourable Julius Sello
Malema ("Mr Malema™) o sohicit any evidence in suppor of slalements attnbuted 1o
him in the media relating to the influence of members of the Gupta family. During
the said interview, Mr Malema made the following allegations relating o SABC:

That the SABC, praviously allowad governmeant depariments o communicate with
the nation at no cost. This includes instances where Ministers required air time in

order to make announcements and launch campaigns; and

SABC has since entered into a partnership agreement with the New Age newspapear
and government depariments, including Ministers are required (o pay either SABC,
Mew Age newspaper andior the relevant partnership to appear on SABC for
purposas of communicafion with the nation.’

The above allegations were confirmed by Minister Mbalula during an interview with

him on this invesligation.

Following the above allegations, | have decided to investigale any coniract(s)
awarded to the New Age newspaper andfor TMNA Media by the SABC. The

investigation mto SABC will however form part of the next phase of the
invesligation®.

1342. The Public Protector briefly dealt with the arrival of the Gupta family in South Africa,

gave an outline of their business activities and mentioned that they had started a

media company called TNA Media, which published a newspaper called "The New Age”

1078 Par 4. 26-4_30
1063 Par, 5.2
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and owned a television channel called ANNT. How this came about will be dealt with

hereunder under a separate heading.

. The Gupta family are known friends of the former President Zuma. His son, Mr

Duduzane Zuma, is also involved in various business activities. The newspaper, The
Mew Age, had also secured contracts with some provincial government departments
and state pwned entities most notably Eskom, South African Ainways, Govermnment
Communication and Information Serdices (GCIS) and the SABC. The contracts
between the Gupta entities and South African Airways were dealt with in Part | of the
Commission's Report. Mr Ajay Gupta's attempts to compel Mr Themba Maseko to
improperly give the Guptas (GC15's advertising business which ended up with President
Zuma moving Mr Maseko oul of GCISs and replacing him with Mr Mzwanele Manyi
were also dealt with in Part | of this Report. In this section of the Reporl only the
contracts thal the SABC concluded with Gupta enlities will be dealt with including its

contract relating to The New Age newspaper.

Terms of Reference 1.1, 1.4, 1.6 and 1.9 of the Terms of Reference of the Commission

are relevant to the SABC related topics. They are formulated in wide terms and read

as follows:

“1.1 whether, and to what extent and by whom attempls were made through any
form of inducement or for any gain of whatsoever nalure to influence members of
the MNalional Executive (including Deputy Ministers), office bearers andlor
funchionaries employed by or office bearers of any state institufion or organ of state
or directors of the boards of SOE's...”

1.4 whether the President or any member of the present or previous membears of his
Mational Executive (including Deputy Ministers) or public official or employee of any
state owned entities (S0Es) breached or violated the Constitution or any relevant
athical code or legislation by facilitating the unlawful awarding of tenders by SOEs
or any organ of state o benefil the Gupta family or any other family, individual or
corporate enlity doing business with government or any organ of slate”
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1.6 “whether thera were any irregularities, undua anrichment, cormuption and undues
influence in the awarding of conlracts, mining licenses. governmen! adverlising in
the New Age Newspaper and any other government services in the business
dealings of the Gupta family with government departments and SOE's"

1.8 “the nature and exient of cormuplion, if any, in the awarding of contracts and
tenders o companies, business enlities or organizations by Government
Departments, agencies and entities, In particular, whether any member of the
Mational Executive {including the President), public official, functionary of any organ
of state influenced the awarding of tenders to benefit themselves, their families or
enfities in which they held a personal interest”.

1345. The SABC is an organ of siate as defined in section 239 of the Constitution. It functions
in terms of the Broadcasting Act 4 of 1999, the Electronic Communicalions Act 36 of

2005, certain Treasury Regulations of March 2005, the Public Finance Management
Act 1 of 1999 as amended, and the provisions of section 217'%! of the Constitution.

1346. The matters that were investigated by the Commission in respect of the SABC with

which this section of the Report will deal are the following:

1346.1. the contract between the SABC and TNA Media (Pty) Ltd on the TNA Breakfast
Briefings

1346.2. the Sale of the SABC Archival content to the Guptas ANNT TV Station

1346.3. the agreement between the SABC and TNA Media on The New Age newspaper

1001

“217. Procuremeant

1. When an organ of state in the national, provincial or local sphere of government, ar any other institution identified
in national legislation, contracts for goods or services, | must do so in accordance with a system which is fair,
equitable, ransparent, compelitive and cost-effective.

2. Subsection (1) does not prevent the organs of stale or institutions refemed 1o in that subsection from
implementing a procurement policy providing for -

a. categories of preference in the allocation of contracts; and

b. the pratection or advancement of persons, of categories of persons, disadvantaged by unfair discrimination.

3. National leglslation must prescribe a framework within which the policy refermed 1o In subsection {2) must be

implemented,”
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1246.4. Broadcast Digital Migration

1346.5. the contract between the SABC and Multi-choice

1346.6. the irregular processing of VISA applications for the Guptas® Indian national
employees

1346.7. Mr Sundaram's evidence on the nature and depth of the Gupta-Zuma friendship

1347. It is now appropriate to discuss each topic.

The contract between the SABC and THA Meadia (Pty) Ltd on the THA Breakfast briefings

1348. Ms Lulama Mokhobo (Ms Mokhobo) deposed lo an affidavit and teslified on
4 September 2019 on various aspects concerning the SABC, in parficular, the contract
entered into between the SABC and TNA. Ms Mokhobo's affidavit was handed up and

subsequently accepted into evidence before the Commission as Exhibit "CC 217,

Ms Mokhobo's evidence

13459, Ms Mokhobo testified that upon her joining the SABC in her capacity as the SABC's
Group CEO on 16 February 2012, it was not clear to her the circumstances under which
THA started broadcasting jointly with the SABC in regards to the events. However, it
was 8 matier of concem for her that the SABC and TMNA were operating without a
contract, and that potentially posed dangers in that that continued relationship without
a contract could impede on the integrity of the SABC. She found it imperative that a

contract should be entered into. '™

1082 ptne-lwww. statecapture.org za/sie/Mesiranscript/158/04_September_2019_Sessions.pdf,
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1350. Ms Mokhobo testified that it was the responsibility of the legal department of the SABC,
more particularly the then Acting Legal Service Group Executive, Mr Thabang Mathibe
to attend to the negotiations and to draft the contract between the SABC and TNA. After
the contract had been drafted, it was presented (o her and she uliimately signed the
agreement on behalf of the SABC, with Mr Nazeem Howa signing on behalf of TNA.
The name of Mr Mathipe and his position within the SABC appears on each page of the

contract attached to Ms Mokhobo's affidavit at pages LM10 — LM31.

1351. The duration of the contract was thirty =six months with each party having a right to

terminate the agreement on three months' notice,

1352. In terms of clause 5 of the contract there was a recordal of certain rights that TNA

granted to the SABC. They were:

1352.1. the right to broadcast the events live at the venues on an exclusive basis as the

host broadcaster and/ or broadcast partner of the events;

1352.2. sub-naming rights for the events lo be referred to as The New Age Breakfast

Briefing Brought to you by the SABC,

1352.3. the right to film, record and broadcast the events live on SABC 2, Moming Live;

1352 4. the right to repeat broadcasts at any time after the events without restriction

during the term of the agreement; and

1352.5. to broadcast two events per month and would have at all times final editorial

contral,

1353, In terms of the contract between the SABC and THNA, it was recorded that TNA was

desirous of hosting breakfasl shows on a bi-monthly basis and would assign the live
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broadcasling rights to the SABC on an exclusive basis. The further obligations in terms

of the contract were as follows, TNA would:

1353.1.

1353.2.

1353.3.

13334,

1353.5.

1353.6.

1353.7.

1353.8.

1353.8.

1353.10.

convene the events twice on a monthly basis or as mutually agreed between

the parties in writing;

procure, book and pay for suitable venues for each of the events;

ensure pre-promotion of the events combined with altemative forms of
marketing to ensure strong attendance which coincided with the SABC's on air

promotion and TNA would pay for free classic advertising;

make available the venues to the SABC on the event dates for the events;

ensure the viable and professional invitation, ticketing and welcome process at

the events;

ensure bar and food arrangements would be made;

organise, manage and produce the events in accordance with acceptable

industry slandards;

make available sufficient space for proper and undisturbed conduct of the

events for event personnel;

provide sufficient power including all power outlets, power connections and/or
power genarators as well as all other infrastructure as requested by the SABC

to facilitate the success of the events:

ensure exclusivity to SABC as the official broadcast partner of the events;



1353.11.

1353.12.

1353.13.

1333.14.

1353.15.

1353.16.
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ensure that the SABC was acknowledged as the official broadcast pariner of
the events in all media communications relating to the evenis and which
communications would be submitted to the SABC for approval prior to printing

or broadcast;

permit the placement of SABC branding in and around each venue in the ratio
of 33.3% (thirty-three and a third percent) to the SABC, 33.3% to TNA and
33.3% to the event sponsor (which event sponsor would change from time o
time and the SABC would be nofified in writing) of the total branding and
branding space for events and ensure that such banners placed would continue

to be displayed for the duration of the events:

ensure that no sponsorship was obtained from any media competitor or
broadcaster in respect of the events without the prior written approval of the
SABC and that such prior approval would stipulate the terms on which the

S5ABC agrees that such sponsorship could be obtained and so duly approved;

provide uncbstructed access for the SABC event personnel to and from the

wvenues to enable the SABC to conduct the events from the venues;

pravide furniture as agreed to with the SABC to install broadcast equipment;

ensure that the branding material supplied by the SABC in terms of clause
9.1.5'"9 was adequately and correctly exposed in accordance with the

directives of the SABC and subject to clause 7.1.12108:

1082 The SABC would direct the placement of its branding in and around the venues in accordance with fis branding
plan and subject to clause 7.1.12 prior 1o the start date of the event,

1084 TNA would permit the placement of SABC branding in and around each venue in the ratio of 33.3% (lhirty-
three and a third percent) o the SABC, 33.3% 1o TNA and 33.3% 1o the event sponser (Which avent sponsor
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1353.18.

1353.15.

1353.20.

1353.21.

1393.22.
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together with the SABC, procure logistical services, agree on the duralion and

content of the events in accordance with the SABC audience expectations;

in conjunction with the SABC agres on guest speakers at least two weeks prior
to each eveni. Further, that such guest speakers would not be limited to cabinet
ministers but rather reflect the South African business and political climate in
its entirety, including provincial premiums and other prominent personalities or

newsmakers;

comply with all SABC’s reasonable instructions consistent with the agreement

enterad into by them;

present itself (and procure the attendance of any subcontractor) to assist at
such times as the SABC might require to conduct the events subject to the

provision of a purchase order from THA;

timeously pay all amounts due to any subcontraclors in respect of any services

rendered by that subcontractor in terms of the agreement, if relevant; and

the SABC would not be held liable at all for the payment of any amounts due o

such subcontractor and the subcontractor would have no claim against the

SABC.

1354. In tum, the obligations of the SABC were follows, the SABC would:

1354.1.

broadcast the events on SABC 2's Moming Live;

will change from ime o dme and e SABC will be notified in writng) of the 1otal branding and branding space
for events and ensure that such banners placed shall continue to be displayed for ihe duration of the evenis.
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1334.3.

1324 4.

1354.5.

1354.6.

1334.7.

1354 8.

1334.9.
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use its best endeavours to promote, give exposure to or advertise the event on

any platform as it deemed appropriate;

cover costs of the television production to promote the events;

cover iravel and accommodation costs for the SABC event personnel uniess

otherwise arranged;

direct the placement of its branding in and around the venues in accordance

with its branding plan prior to the start date of the event;

provide TNA with a list of guests to be given access to the event;

manage the booking and the scheduling of the airtime internally. Further, the
SABC would have a discretion as to which timeslots to schedule the broadcast
of events, taking into consideration newsworthiness and the operational

resource requirements;

provide TNA with a digital copy of the broadcast material from each event at its

own cost; and

further provide non-exclusive license in which TNA would be able to use part

of the broadcast on its website in accordance with the provisions of clause

17198 and

1085

177, The SAGC snall own the Intelleciual property nghts of 2l material broadcast rom e events.

17.2. Any use of the maledal by way of publication, including radio, television or such other medium

must acknowledge bath partles by way of displaying both pariles’ corporale identities in the
case of television broadcast or mention SABC News and the New Age by name in the case of
radic and print both parties’ corporate identities in case of print.

17.3. Any infermation provided by the SABC In terms of the agresment would not be used Tor
commercial gain or purposes without a commercial agreement being entered into with the SABC,
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script, direct, produce and pre-record all promotional spots of the airtime; and

promote, give exposure to or advertise the events in any manner it deemed fit,
the style, manner and extent of such exposure or the advertising would be

within the sole discrefion of the SABC.

1355. Ms Mokhobo further testified that she had been able to determine that the amount

approximately spent by the SABC in facilitating these events amounted to

R20 326 980.00 (twenty million three hundred and twenty-six thousand nine hundred

and eighty rand). However, she said that the SABC finance officials would be able to

confirm that amount she had stated was spent by the SABC as she was no longer in

the employ of the SABC.

1356. The terms of the confract entered into between the SABC and THA upon our analysis,

in conjunction with the amount spent by the SABC to facilitate these quite obviously,

THA derived more benefil in respect of the outcomes of the contract than the SABC.

1356.1.

1396.2.

Ms Mokhobo testified that the number of the broadcast events increased over

time from the two agreed to in clause 5.6 of the contract but there was no

addendum to the original agreement to regulate such increase.

Ms Yolande Van Biljon testified that an amount of about B 4 million was spent
by the SABC on the oulside broadcasts for the breakfast events that were
covered for TNA. "It amounts fo a tofal of R 4 268 887 .00 excluding VAT. There
is a table that was prepared and it stretches from 2011 fo 2017"°"" The reading
of the contract itself made no mention of the costs attendant to, inter alfa, the

script, production, editing and outside broadcast of each event. These costs

182 Page 147 Transcript 3@ September 2012 Day 155.5ee also; Annexure “YB3"; Exhibit "CC3" page 37.1 to 167,
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were all carried by the SABC. The testimony of Ms van Biljon corroborates that
of Ms Mokhobo that the frequency of these breakfast shows increased and they
were held prior to the contract being entered into. This demonstrates that the
contract was extended well beyond the 24 months agreed to in writing and it
continued unfil 2017 without any addendum to the original contract. This
conduct was imegular and it goes against the public procurement processes

sanctioned by the Mational Treasury and those of the SABC itself.

The evidence led on behalf of Transnet, for example, revealed that the TNA
was billing some of the S0E's and departments for the breakfast events. In
this regard the Transnet contracts and other S0OE's are dealt with in Part Il of
the State Capture report released on 1 February 2022 from paragraphs 315 o

451 at pages 596 fo 640,

Clause 15 of the contract bore the heading: “Breach and Terminafion.” It
regulated the conduct of parties if one of them was in breach. It afforded each

a right to terminale the contract on neotice to a defaulting party'™". The material

terms of the contract could easily mislead the SABC into believing that it was

not incurring any costs in honouring the contract when in fact it did.

THA recenved free marketing from the SABC because it purportedly granted to
the SABC sub- naming rights to refer to the events as “The New Age Breakfast

Eriefing brought to you by the SABC”.

There was a crew or personnel of the SABC that had to attend to the filming,
recording and broadcast of oulside events. These employees of the SABC had

to move from the SABC studios to various venues, in vehicles with equipment

00 Clause 15 page "LM 23 1o LM 247
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to ensure that there was adeqguate coverage of those events. All those costs

were carried by the SABC.

The Head of SABC Mews, Ms FPhathiswa Magopeni testified that the coniract
was prejudicial to the SABC in that “if you have to cover a story you would
deploy a reporter, a video journafist. If it is radio you would deploy a radio
reporter, If it is digital you deploy a person who is going to take care of those
neeads. In the case the project or broadcast project that we would charge for as
an outside broadcast are those thal are beyond our general coverage. They
require bigger deployments in terms of resources and this is where we start
charging for our coverage which i1s not necessarily the content but it is the
deployment, the costs of deploying resources to cover these stories. The
number of journalist that you are going to send, the multi camera requirements
for the story that you would be covering so that you look at all of that and then
you would say this is how much it's going to cost us. If we were to hire out
these facilities this is what we would get and therefore this is what it would cost
us o cover the story. In the way it has been done it was handled by Executive
producers who would decide and it has always been around RS0 000.00
regardless of the extent of deployments and the armrangement that we have now
it is with commercial enterprises because it is not only about the resources that

are deploved, it is the aitime that client would have derived value fram us

putting content on the air. In some cases it is more than an hour but you pay

R45 000.00 which only covers part of the deployment costs. """ (our emphasis)

Although it was TNA Media that was desirous of hosting the events, the SABC

accepted the assignments to it of live broadcast rights on an exclusive basis

e Pages 111 — 112 ; Transcript DAY 155 : Date 03 Seplember 2019
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without any monetary benefit to be gained by the SABC from such events even
for airtime on a prime slot during prime time on the popular Moming Live slot.
This was clearly free advertising for TNA Media for its benefit and in turn for the
members of the Gupta family. There is no doubt that the SABC lost revenue
and incurred unauthorised expenditure as a result of the manner in which the

contract was drafied and implemented.

It is important to have regard to the evidence of Mr Rajesh Sundaram. It shall be
recalled that he stated that TNA refused to let any credible external agency audit its
circulation. Its revenue figures were kept a close guarded secrel and the only saving

financial grace was the regular New Age business briefing broadcast on SABC.

Mr Sundaram stated that Mr Atul Gupta had twisted the arm of the SABC to give him a
morming slot for a question and answer formal breakfast show, featuring key national
and provincial Ministers and officials. He also testified that the breakfast shows sarned
them 1.8 million rand per show as the paper’s marketing team had always been booking
Ministers and multiple venues for broadcasts al a minimal expense for TNA. The
Ministers and their respective departiments paid the bill of expenses incurred by The
New Age Breakfast Briefings broadcasts. It appeared from the evidence of Ms Mokhobo
that the SABC was not aware that TMA was receiving revenue from the departments

and the S0Es that were featured in the breakfast shows.

Mr Sundaram says in his book that the New Age Business Briefing broadcast on SABC

was “a cash cow”, obviously, for the Guptas.

Mr Sundaram also teslified that Mr Atul Gupta informed him that he had raised his

disquiet with President Zuma that the IEC were not giving The New Age newspaper

advertising and that President Zuma had responded by saying that he would look into

it. As a result of this evidence certain information was requested by the Commission
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from the |IEC aimed at eslablishing whether the IEC ever gave the Guptas or their

entities advertising business and a letter responding thereto was received from Mr
Mamabolo, The Chief Electoral Officer of the IEC. Later on he delivered an affidavit. It

is important to record the following contents of the letter for context:

*Commission of nguiry into State Caplure
Follow-up Quary: 30 June 2020
Question 1

Can you kindly confirm if the IEC has any other TMNA transactions outside the
reported Media Shop transaction of 20137 What we are trying to establish is if TNA
received any business from the |[EC before the alleged lime of the Gupta/President
fuma meeting {(around June/fugust 2013)7

Response lo Cuaslion 1
QOur answer o this question is in three parts:

(a) Mewspaper Subscriptions: The IEC subscribed for daily Mew Age newspaper
delivery. The cost of this subscriplion was R 15 672 betwesn 2011 up to 2016,

(b} Interviews for current news: several officials of the IEC were interviewed by both
Mew Age on matlers relaled to the election programme. With respect lo these

interviews, there were no costs o the IEC.

(g) The spreadshest aitached as Annexure A eniails all adveriising expenditure of
the IEC between calendar years 2013 and 2016. The total advertising spent during
this hree-year pariod is 149 688 948,33 of which R 708 802 was spent on TNA
Media. The |IEC did not directly enter into any advertising agreement with TNA. All
advertising on TNA and other media was arranged and placed by Madia Shop based
omn criteria which included viewership and readership. Placement of adveriisements
was al the discretion of the Media Shap,

Cluastion 2

We would also like to establish if anyone in government. be it the President or even
an official approached the IEC in an attempl lo persuade the IEC o adverlise in
THA, even if il eventually ended up in nothing. The "approach” piece s the relevant
aspact of our investigation. Please assist with contact details of the formear Deputy
CEO of the IEC or somagne who was in a senior position at the [EC in 2013 whom
you believe can assist with this information.

Response to Question 2
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Our answer is in twa parts, 2a and 2b.

(2a). There is no record of anyone in government, be it the President or even an
official approaching the Electoral Commission fo persuade the |[EC to advertise in
THA. We confirm thal in the placement of adverisements, neither the President nor
an official of government influgnced the IEC in any manner whalsoever,

Itis however worthwhile lo pul on record a meeling that was held on the request of
Mr Mazeem Howa who was a senior representative at THNA to meet with former
CEOQ, Mr Mosotho Moepya. It is impariant to also note that Mr Howa was at the time
known to be affiliated with the Independent Group of newspapear. This mesling was
held on 4 October 2013 and attended by farmer CED, Mr Mosotho Moepya and Dr.
Momsa Masuku, the erstwhile Deputy CEO responsible for Outreach, Both Mr
Moepya and Dr Masuku are now members of the Commission. Representatives
from TNA Media wera Mr Nazeem Howa and Mr Moegsien Williams.

The representatives of TMA infroduced themselves as represenlatives of TNA and
further indicated that they both had since left the Independent Group. Furthermore,
they enquired about the possibility for sourcing advertising business for TNA. The
|EC officials responded by indicating that advertisement placement was managed
through Media Shop.

(2b) . The senicr officials in charge of this area of business in the period under review
weare former CEQ, Mr Mosotho Moepya (moepyami@elections.org.za) and Or.
Momsa Masuku (masukun@elections.ong.za), who had only recently joined the

Commission.
Question 3

Finally, can you kindly confirm whether there was a “big” advertising campaign in
lhe newspapers, as suggested by Mr Sundaram, from Awgust 2013 to the end of
that year. | had previously included this question in the drafl affidavil which | senl
through to your office. It's not clear from Ms Bapela's affidavit if there is any truth to
what Mr Sundaram alleges.

Response o Question 3

The ‘big’ advertising campaigns in the newspapers and other media were in line with
the electoral activities in preparation of the two general elections in May 2014 and
August 2016.

A further elactoral activity with localised coverage was the by-election in Tlokwe in
201412015,

The series of advertising campaigns were pursued through various media houses
and was not exclusive to TMA as detailed in Annexure A The Media buyar would

normally develop a schedule based on readership and viewership.”
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The evidence of Ms Mokhobo, Ms van Biljon and Ms Magopeni do fortify a finding that
the entity that benefitted unlawfully from the breakfast shows and the contract itself was
TNA Media and in turn the members of the Gupta family. A finding in this regard should

be made.

In conclusion and based on the evidence, the contract in question was irregular and
was created for the benefit of TNA Media and or the members of the Gupta family to

the detriment of the mandate that the SABC has towards the public.

The sale of archive content by the SABC to ANNT to the Gupta ANNT TV Station

Evidence of Mr Josias Johannes Scott

1363.

1364.

136o.

Mr Scolt, a former Senior Sales Representative at the SABC, teslified that he had been
responsible for overseeing the sale of archival footage from the SABC to external
purchasers. In evidence, Mr Scott focused on the archival content transfer that had
been undertaken by the SABC to ANNT. Mr Scott's affidavit and annexures were

admitted as Exhibit “CC2".

Mr Scolt’s evidence focused on the detaill of how the SABC's archival footage came to
be in the possession of ANNT, including the procedures and administrative processes

that ensued.

Mr Scott testified that he was summoned by the former Acting CEQ of the SABC,
Mr Hlaudi Motsoeneng ("Mr Motsoeneng’) to his office. He said that Mr Motsoeneng
endguired from Mr Scoftt as to how the transfer of archival footage worked from the SABC
to an external party. Mr Scott stated that he informed Mr Motsoeneng of what the
process entailed and in response, Mr Motsoeneng then informed him, that someone

reached out to him for assistance in obtaining archival footage from the SABC.
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Mr Scolt testified that, subsequent to this meelting with Mr Motsoeneng, he was
contacted by Mr Howa who asked for a meeting. They subsequently met and discussed
how the SABC's archival content operated and the process that followed in order for
SABC's archival footage, if it was transferred from the SABC. Mr Scott stated that at
the time he met Mr Howa he was not aware that Mr Howa's enguiries related to AMNMNT.

However, Mr Howa had requesied 2000 minutes of archival content.

After the meeting with Mr Howa, Mr Scolt arranged to meet his manager, Mr Jimi
Matthews to discuss Mr Howa's request for the 2000 minutes of archival footage,
including the monetary value of the content. Mr Scott teslified that Mr Matthews was
authorised to deviate from SABC's price guide' as the Chief Executive: News. Mr
Scott said Mr Matthews deviated from the normal price of R100 per minute charged for
archival footage to R70 per minute and that was the first time, according to Mr Scott's

recollection, thal a price deviation had {aken place.

The transfer of archival foolage then took place after the R70 per minute of archival
content was accepted by ANNT. An employee of ANNT, Mr Rahul, was then deployed
al the SABC to copy the archival content. Thal process was facilitated by Mr Masimule,

Mr Scott's assistanl.

Mr Scott in evidence stated that 1982 minutes of archival content was copied from
SABC's archival footage, but in the light of the discount that had already been given to
Mr Howa, he invoiced ANNT 2000 minutes that had initially been agreed upon batweean

SABC and ANNT.

Mr Scott furthermore teslified on the copyright of the content used, after the archival

footage had been copied from the SABC. Mr Scoft stated that he would contact ANN7

1069 ir Josias Johannes Scoif, Exhibit CC2, Annexure JJS-1T,
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or any media house to inguire as to whether they had utilised any of the content copied
for broadcast purposes. Moreover, he stated that he would then invoice according to
the information received from ANNT on whether they had utilised any of the content
copied and how much of the content was broadcast in the event that content had been
ufilised. However, there was no certain way to ensure financial accountability in the
utilisation of archival content from ANNT or any other entity that had purchased archival

content,

Mr Sundaram disputed Mr Scolt's claim that ANN7 had only copied 1982 minutes of
archival content. He testified that ANNT had in fact copied approximately 100 hours of
archival content and he was aware of this amount of archival content in ANN/'s
possession by virtue of him having occupied the position of an Editor at ANNT. At R70
per minute means 100 x 60 minutes resulting in 8000 minutes. At R7T0 per minute, this
would mean thal the SABC ought to have been paid at least R420 000. Thal is on the

basis of the R30 per minute discount.

Although the SABC had a mechanism of protecting its content by using the “burnt in
time code”, it was not used. When he was asked about this mechanism, Mr Scott staled:

“If you have a burni in lime code on your tape you cannot use it for anything bacause
it is lime code thal runs al the bottom of the tape continuously, 1090 And you cannol
use it for any programming whatsoever. Bul you cannol use thal foolage to do any

production. The footage complately becomeas uselass”
When asked whether the usage of the burmnt in time code was something that was
available at the time for him to use, he testified that it was available and he could have

used it. The reason he advanced for nol using it was this “When | approached them

after Madiba passed away they immediately responded and they came back and they

10 Silas Scott pages 114 to 120, Day 1056
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declared in an honest way. Sias we have used 27 minutes of your footage. So | trusted
them." He conceded that by simply relying on what ANNT told him he could have
deprived the SABC of revenue. He agreed that the method he adopted was not a

commercially viable method as testified by Mr Sundaram.

When Mr Sundaram was faced with Mr Sias Scott's, the former SABC Executive of
Sales version of events, that the actual archival content sold (o ANNT was 2000 minutes
from the SABC, he disputed Mr Scolt's evidence and said that it was not a true reflection

of what was actually taken by AMMNT.

Evidence of Ms Nakedi Ramoshaba

1375.

1376.

1377.

The Commission obtained an affidavit from Ms Nakedi Ramoshaba who was previously
employed by ANNT. The Commission had requested her to provide an affidavil setting
out her knowledge of the SABC archive footage that was sold to Infinity Media and was

utilised by ANNT.

M= Ramoshaba worked for ANMT as a Senior Archivist from 14 April 2014 and later

fook up the position of Archive Manager until August 2018. The channel was
subsequently bought by Afrotone Media Holdings ("Afrotone”) who thereafter renamed

the channel to Afro World View ("Afro World™).

Ms Ramaoshaba testified that her functions and responsibilities at ANNT included:

13771, capturing content and transferring it onto the Diva Archive system, she said that

the content would either be from the journalists on SO Cards and memory

Cards or through a live feed, i.e. OB Van and Backpack; and

1377.2. the cataloguing of the content received.
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Ms Ramoshaba teslified that, when she commenced her role as Senior Archivist at
ANNT, the SABC archival content was already on the Diva Archive System and it was
already circulating. She said that there was not much cataloguing to be done as it was
not properly captured in the system, making it difficult to source the content or to put
metadata. She testified that the content was not easy to locate because one couldn't
see exactly where the footage was coming from as it was not given proper names and
was therefore not searchable. The foolage would indicate that it was ANNT footage

belonging to ANNY.

Ms Ramaoshaba testified that, when she started working at ANMNT, she requested the
licences and the copyright documents relating to the SABC content and there wWas no
infarmaltion on which she could base her cataloguing. She would be silenced when she

enquired about such information.

She confirmed that content of the SABC was ulilised by ANNT during her tenure there.
The content of the SABC was also acquired and used by Afro Media. When Afro Media

bought the Channel, il absorbed the staff of ANNT and her contract of employment
changed from her employer being ANNTY to Afro World. The infrastructure and

equipment were then transfemred to Afro Media. with the result that when Afro Media
acquired the Channel, the content of the SABC was transferred and was utilised by Afro

Media.

The content of SABC was ulilised by Afro World. An example of this was the Marikana
shooting footage. Marikana shooting happened on 16 August 2012 and ANMNT was onfy
launched in 2013. That content belonged to the SABC, the Marikana footage couldn't

have belonged to ANNT.
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Evidence of Mr Rajesh Sundaram on the Sale of SABC Archives

1382.

1383.

1384.

Mr Sundaram dealt with the sale of the archive content to Infinity Media by the SABC.
He testified that Infinity Media bought the content very cheap because of its association
with the son of the former President Zuma, Mr Duduzane Zuma. Mr Sundaram stated
that Mr Duduzane Zuma owned 30% of shares in Infinity Media. His evidence in relation

to this issue must be read together with that of Mr Josias Johannes Scoft,

Mr Sundaram testified that he was told by a Gupta joint venture partner, Mr L Goel that
their company had concluded an agreement with the SABC relating o the purchase of
100 hours of archived video footage for what he called "peanuts”. He said that the
actual market value of this footage shot over decades, including priceless footage of
former President Nelson Mandela, would be worth millions of dollars. He said that he
was told that the SABC officials were persuaded to sell this footage for far less than the
market value. Mr Sundaram stated that Mr Nazeem Howa from Infinity Media told him
that, given the close relationship between the Guptas and President Zuma, no one at
the SABC would dare lo guestion this deal. Mr Sundaram testified that Mr Howa lold
him that in terms of thal agreement the relevant footage would be transferred to an
ANNT tape and later digitized. He said that Mr Howa told him that SABC had no way to
monitor the use of such footage although he was told that ANNT had agreed (o pay the

SABC every time the footage was played.

When Mr Sundaram gave evidence before the Commission, he confimed under oath
the contents of his book as true and correct, thus giving the contents of his book the
status of evidence. Accordingly, it is appropriate to refer to those parts of his book that
may be relevant to the matters relating to the SABG that are being dealt with in this

section of the Report.
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1385. One of the matters Mr Sundaram has written about in his book is the archive footage
that the SABC sold to the Guptas very cheaply. Here is what Mr Sundaram writes in his

book about this topic:

*Rajesh, you must start the recruitment process soon and fie up with the
internafional video news services and do a deal to acquire significant segments of
the SABC's library and archives. | hope you remember the conversation we had
about the SABC deal.’

‘| will start all this at the earliest, Laxmi ji.’ | said. During one of my meetings with
Laxmi and ¥YP in Delhi before | left for South Africa, Laxmi had told me of an
alaborate plan lo buy archival footage from the SABC, the South African
Broadcasting Corporation.

He told me how the Guptas had got a nod from the state broadcaster to buy this
valuable archive, The SABC had plans lo set up 3 24/7 news channel of their own,
but they were willing to sell their archives for a sweelt deal to the Guplas.

“They have all their archives on mini DV tapes. Their library is not automated or
digitised, and it takes them ages to find any footage. We will bring these lapes to
our stedio and digitise them. So from day one we will have a tapeless library with
systems that will make it possible for us to pull oul footage within a few seconds.

‘We know the people at the SABC, so we will get the foolage at a very low rate. You
will have io make sure that all the footage of historical importance at the SABC is
included in the 100-hour bulk deal we plan to do with them," Laxmi told me.

But the SABC eventually did not allow the footage to be taken away from their offica.
Rahul Singh, a senior video librarian from India, was sent with mini digilal video
format tapes and asked to bring back 100 hours of footage from the thousands of
lapes at the SABC archives,

He spent about a month going to the SABC every day and sitting at a video ediling
bay there and transferring all the valuable histonical footage the SABC had in its
tape library. By the lime he resigned and wen! back o India, he had collected 60
hours of priceless archival fonfage from the SABC fibrary.

"We are paying them a lump sum to get this footage, We have got a very sweel deal
with them. The people at the SABC can be bought for 3 meal or a drink; they are
willing to give away their treasure trove of historical foctage for peanuts, They have
a clause in the contract thal says that we will have to also pay them a “per second”
fee every time we air the footage we have laken from them but they are so stupid,
how will they be able to tell what is their footage? How can they audil our use? We



485

will get all their footage forever at just this one-time cost,’” Nazeem fold Rahul and

me when we were discussing the footage transfer later.

Rahul was also told to take anyone he interacts with at the SABC for a drink or meal
any time they wanted to when he was al the SABC transferring footage. He was lold
by Mazeam that this cost would be reimbursed to him.

‘Gel all of Nelson Mandela's foolage, gel footage of the atrocilies on the blacks
during the apartheid years; we can use il to show the young people of foday how
the whiles treated their grandparents and parenls. This foolage is priceless. and |
want you to take as much of it as possible back with you, Even if you get more than
100 hours, get that, we will pay them under the table,’ Atul told Rahul during our
discussion.

The archival footage at the SABC was indeed of a very high quality and in my view
worlh millions of rands. Nazeem, Laxmi and Alul repealedly lold me that the contract
with the SABC for this salke favoured ANNYT, was drafled by Gupla lawyers and that
the price of the foolage was 'peanuls’ compared to its real value.

Fahul digitised all the foolage he got the very same day and calalogued and
classified it on the video library system. This meant transferring the footage from
lapes to servers. After the footage was tagged and put on the server, ANMNT was
able to retrieve and air it in @ matter of seconds, something that would take the
SABC team hours or even days to do.

| have not been able to figure out why the SABC signed this confract and handed
valuable foolage shot over decades o a company thal had far superior archiving
tachnalogy and would be a rival to its own proposed 24-hour news channel," ™=

Evidence of Ms Y. van Bilion

1386. Ms Yolande van Biljon furnished the Commission with an affidavit and gave oral
evidence™  She was appointed at the SABC as Chief Financial Officer on 25 June
2018. Much of what transpired was historical and happened prior to her tenure. She
did, however, have access to relevant books and records and could give evidence on

the topics presently under discussion.

1 indentured:; Behind the Scenes at Gupla TV, p 55 = 58.
1092 Amidavit of 21 May 2019, Exhibit CC3, Transcript Flle 1/3, Day 155, p.137
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1387. Ms Van Biljon testified that all relationships between the SABC and Infinity Media

Networks (Pty) Ltd, relate to the sale and purchase of news archives by Infinity Media

during or about October 2013 and March 2014, She testified that she was aware of the

nature of the agreement described by Mr J. Scoit but had no direct knowledge thereof.

From the relevant records she was able to say that:

1387.1.

1387 2.

1387.3.

Infinity was issued invoices amounting to a total of R405,840.00 (incl. VAT). In
this regard she attached a schedule to her affidavit that refiects the compaosition
of invoices to Infinity Media. The invoices were made up of R159 600.00 for the
2000 minutes to launch ANNT; R123 102.00 and R21 200.00 for 27 minules
and 20 minutes, respectively, of footage utilised in terms of what ANMNT and
SABC had agreed upon in respect of copyright; and R31 920.00 for ANNT's

declaration was received in respect of January and February 2014,

Infinity did make these payments to the SABC;

at no stage did the SABC make any payments to Infinity.

1388. Ms van Biljon testified thal, as far as The New Age newspaper was concerned, the

relationship between the SABC and The New Age had the following purposes:

1388.1.

1388.2.

1388.3.

The New Age would supply newspapers on a weekly basis to the SABG;

The SABC provided The Mew Age with certain broadcasting services and more
particularly outside broadcasting services which were conducted at various

wenues across the country;

With reference o a schedule she could determing that the SABC had made
payment to The New Age for the delivery of newspapers in the sum of

R908,035.57 incl. VAT,
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1288.4. From what she could determine the SABC was never paid nor did it invoice The
New Age for any of the so-called "breakfast shows" and other outside

broadcasting services rendered by the SABC;

1388.5. From the internal records she could determine that the costs incurred by the
SABC in this context amounted to R4, 268,887 excl. VAT. A schedule reflecting

this was annexed'™, Travelling expenses alone amounted to R2, 784,009,

The agreement between the SABC and THNA Medla on The New Age Newspaper

1389. Ms Mokhobo, a former Chief Executive Officer deposed to an affidavit and gave oral
evidence™. She joined the SABC on February 2012. She was asked about her
knowledge concerning the distribution of The New Age newspaper by TNA Media and
the “breakfast shows™ topic. At the time of her appoiniment bath of these events were
already in place. The Acting Head of Legal Services, Mr T. Mathibe, had been
instructed by Mr P. Mpila, the Acting General Manager for News, and Mr Mike Siluma
as Acting Group Executive of News to attend to the “joint broadcasting agreement™. In
terms of section D9 of the Table of Authorities in the applicable SABC Delegation of
Authority Framewaork of 2012, the Divisional Management of News acted within their
delegatled authority in the decision to enter into such agreement. The relevant contract
was concluded on 13 March 2012 and she annexed a copy of her affidavit. She signed
it on behalf of the SABC and Mr Howa signed on behalfl of TNA Media. The witnesses
to the agreement were Mr Hlaudi Motsoeneng and Mr Jimmy Mathews on behalf of the
SABC. Breakfas! shows would be hosted on a bi-monthly basis and the SABC
undertook to broadceast them on “Morning Live™. No partnership or joint venture was

created. TNA Media undertock the main obligations to be able to host such event and

'3 Exhibit CC3, YVB-038
1134 Exhibit CC21 dated 22/8/19, LM 01-09 and Transeript Fie 23, Day 219, p. 11
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would ensure strong altendance. At no stage was it envisaged that the SABC would
invoice THNA Media for the services rendered and it was also not envisaged that the
SABC would share in any profit made by THNA. In terms of the relevant legislation and
policies within the SABC it was not permissible that the SABC derive any payment from
any particular party in the sponsorship of any news events due to the fact that this might

limit andfor impede the impartiality and independence of the SABC.

M= Mokhobo was able to determine (subject to SABC finance officials confirming this)
that the amount spent by the SABC in facilitating those outdoor broadcasts over a few

years amounted to some R20,326,980,

She could also confirm that the events did not stay within the contract at the prescribed
twio events per month and suddenly escalated. She said that in certain cases they
almost doubled. The decision to allow for the escalation was entirely within the purview
of the News Division. The contract was also renewed. It was signed by Mr J. Matthews

on 20 February 2015. By that time she had left the service,

It was only when she was presented with certain facts by investigators of the
Commission that she became aware that TNA was charging the various state-owned
enterprises it had engaged with and who were part and parcel of the vanous breakfast
shows. She said that during her tenure she had not been made aware of this, Also,
she said that at no stage during her tenure did the SABC receive any payment from

THMA Media in relation to those shows.

Ms Mokhobo emphasised that the distribution of newspapers by TNA Media originated
prior to her appointment. She said that the Board never requested that the relationship
with TNA Media regarding the newspapers be reconsidered. In fact, she testified that
she believed that the papers were being delivered to the SABC without an expectation

of remuneration and purely by virtue of the fact that there was a relationship between
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the parties pertaining to the breakfast shows. She said that she was not aware that the
SABC was In fact paying for them. She could subsequently determine with the aid of
the said investigators the amount spent by the SABC was approximately R930,873.61.
She testified that at no stage was she aware of any authorisation relating to the

newspapers or payment associated therewith.

President Zuma’s version to Mr Sundaram's evidence

1394,

1395.

On 15 to 17 July 2019, the former President testified before the Commission. He did
not refute the evidence of his personal involvement pertaining to the establishment of
The Mew Age newspaper or AMMNYS. He admitted his participation. He explained the
reasons for him to support the birth of the ANNT as follows: The Former President
admitted that he become friends with the Gupta family and was involved in the entities
as he found it as a good venture that would be beneficial for the public at large, with
that, found nothing corrupt or untoward about his involvement or association with the
Gupta family. "™ Moreover, the Former President stated that many had turn their backs
on him, particularly his children had suffered significantly by virlue of him being their
father, and that the Gupta family assisted his children, when many had distanced

themselves from him or his children.

He stated that the members of the Gupta family were introduced to him by Mr Essop
Pahad. They were from President Mbeki's home. They were introduced to him as good
businessmen and comrades. He stated that they were again introduced by comradas
from Gauteng who told him that they were providing transport for their employees to
work, cook lunch for them and then take them back at sunsat, One of the members of
the Gupta family was a member of the International Council that was advising the

President on economic matters. He found them to be very friendly. He learnt that they

12 Transcript, Day 132 pages 37 -40
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were friends to late President Mandela and President Mbeki. He denied that he

committed any wrongdoing with the members of the Gupta family.

1396. Here is Mr Zuma’s version of his relationship with the Guptas and his role in the Mew

Age newspaper and the ANN7T TV station:

“08.1. There had been a problem that worried us- all of that in this country
the media is very biased, At all material times it is just crtical. It crificises the country
etcalera, There is no alternative voice and if people could complain and say | abused
Ihem that one | could plead guilty becausa | then ona day having known thal we
have been trying 1o have business who are progressive (0 eslablish a media sort of
or candid voice of what is happening.

98.2. | think even people who are ANC members had tried evan to partner
with ather people. Il had naver worked. Al that lime, | was the President of the ANC.
| then said to them man and making a suggesiion. Can you fry a business- a media
business- because you are comrades? We need an alternative voice. There are
many atiempis that have been made before by progressive people but they have
never worked.

98.3. Is it possibla that vou could establish a newspaper? They have never
thought of the idea and we discussed this. They finally said | think it is a good idea
baecause it 1= business as well. | said fine. So they said no we will do something
about it. They came back o say now they have decided they wanl o establish a
newspaper. As soon as - they agreed because this was me as an individual talking

about what we had seen as a problem that the media in this country is very negative.

28.4. In fact a number of things that are done which they supposed fo be
reported about at times they do not see the light of day only negativity. Once they
agraed | then thought it would be important for me to make one person aware of
this. One leader who was the Secretary = General of the ANC, Gwede Manlashe. |
said Gwede | have lalked 1o these comrades for them 1o do their business and they
seam o ba warm (o the idea and thereafter | also informed the Deputy Secrelary -
Ganeral about this lo say this is an initiative of these comrades but it is an important

e,

98.5. S0 the two comrades and | listened to them at one time whan they
wanted to say how they wani to go about this- this thing. So | agreed. When they
were about fo —when they were moving forward they then said can you help asking
me. Give us a name. We do not know how o call this newspaper. 3o | said to them
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there used to be struggle publications we used to have called Speak, Fighting Talk,
Mew Age etcetera. So | gave all those names.

=8.6. They loved this name Mew Age and that is how the paper was named.
Sao they established a newspaper and started work. We were very happy. They even
discussed that they were going to report about provinces in this paper, So there is
no problem that is not reported to as always they are not in the national newspapers
except if there is a big thing. Lel us do something different as they were saying.

a98.7. When this paper was operating and really being appreciated in the
country to bring about & — an alternative voice. | then sal and said man the
newspaper, fine we succeeded. | did — | do not know and | was thinking whathar |
could push then further. So | said to them this is very successful, What about a TV
channel? | suggested the channel. Somebody can they say we are abusing this -
this friendship. It was never the other way around. It was me who pul them into
trouble because | said your paper is so successful. | am sure your TV thing can ba
successful and they agreed. They said it is a good idea and they moved on it. | know
that paapla who had problams had a ot to say about this.

08.8. | thought it was a very good lhing that they did. There was no law
broken fhere, There was no wrong things done. | discussed with business people
mamy things when | was still in the Government. Even suggest certain things can
you not do in your business. This was a normal kind of interaction. So they
established this and indeed ANNT brought fresh air in the country in terms of
reporting. In terms of putting across progressive ideas”

Broadcast Digital Migration

Dr F. L. Mutuvhi

1397. Mr F.L. Mutuvhi: Chief Director: Broadcasting Digital Migration with the Department of

Communications. He deposed an affidavit’™ and gave evidence'™7, His evidence
concems the role and responsibilities of the Department and entities participating in the

Broadcast Digital Migration programme implemented (BDM). He holds a Master of

1% Exhiblt CC24 dated 30 August 2015
Y Transcript File 2/3, Day 158
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Commerce in Project Management degree and a PhD in Public Administration. On 16

October 2014 he was appointed as a project manager.

. Analogue television is the means by which video and audio is sent to the viewer over

the airways using a terresirial fransmitter (tower) where a normal TV can receive it
without an external device. Digital television is the means by which video and audio is
sent to the receiver over the ainvaves using a digital terrestrial transmitter (tower) where

a normal TV can receive it using an external device called a decoder/sel-top-box.

The objective of the programme i5 {o release radio frequency spectrum divided through
migration of television broadcast from analogue lo digital platforms withoul people
losing television broadcast signal in order to expand acoess to mobile communications
and broadband access. The programme is to be achieved through connecting citizens
to digital network by means of digital decoders (terrestrial and satellite — DTT (DTH)) as
well as integrated television sels. The BDM Programme Management Office (PMO)
was established in Ocltober 2014 to provide technical support and programmatic

implementation of the programme.

In May 2015 he was appointed to the position of Chief Director: BDM after a selection
process. He described challenges at the time, the role of the Department in relation to
other departments, details of the roll-out plan in varous phases (interrupted by litigation
by eTV in the High Court. Supreme Court of Appeal and Constitutional Court), changes
in policy by Cabinet Ministers, and the actual roll-out “journey” so far, He provided a
status report as at August 2019 and no doubt there have bean new developments since

then.
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1401. All of the above makes interesling reading. In his evidence'™ he stated that the key
ingredient of finalisation delayed mainly by Government dithering as well as the
litigation, was the availability of the decoders. Mothing in his affidavit or evidence falls
within the Commission's terms of reference. The main issue however, at least since
2008, was the guestion whether set-top-boxes should have encryption capabilities or
not. The background to this debate and the role of various Ministers of Communications
is fully set out in the minority judgment of the Constitutional Court in a judgment dated
8 June 2017 The majority agreed with the factual background description. The main
question was actually whether the Minister (Muthambi) had the legal authority to make
a policy determination. The debate whether there should be encryption or not and the
role of Ministers in this context do not concern this Commission having regard to its

mandate,

Mr A.L. Jansen van Vuuren

1402, Mr AL. Jansen van Vuuren; SAPO Project Manager for the BDM Project. He made an
affidavit dated 2 September 20197%, and also gave evidence, He stated that the
Post Office was appointed as Distribution Partner for the BDM Project. He described
its functions and duties. He noted some 17 challenges facing the Post Office. As is
now almost usual, one of these was the fraudulent completion of the set-top-box
installation voucher forms. This should concern the prosecufing authorities. He

provided a summarny of SAPO investigations relating to lost or damaaged items. He also

¥ Transcript File 273, Day 158, p. 40 of 92

1199 Ejeciranic Media Network Ltd and Others v eTV (Ply) Lid and 14 Others, Gase GGT 140/16, 141/16 and 145/18,
2017 (8) BCLR 1108 (CC)

19 Exhibit CC3A1
" Transcript File 2/3, Day 160
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gave details of the BDM roll-out status. Nothing in his affidavit or evidence brings this

topic within the parameters of the Commission’s mandate.

Mr L.R. Kruger

1403. Mr L.R. Kruger: Technical Advisor to Ministers D. Pule and Y. Carrim (Encryption and
Introduction to the MultiChoice contract). Mr Kruger made an affidavit dated 21 August
20192 and gave evidence'™. He has extensive experience gained over a period of
40 years in the fields of Telecommunication, Broadcasting and Data Communications.
During the period January 2012 = July 2014 he was employed by the Department of
Communications as a Technical Advisor lo the mentioned Ministers. His services were
in relation to the Digital Terrestrial (DTT) project roll-out for South Africa. As a core part
of his duties was his role to ensure that the Minister and other departments directly
under the Minister's conirol all understood what the DTT project was about, |n essence
the BDM project is about converting the “old® analogue TV and Radio
transmissionftransmitter equipment to the latest digital broadcasting equipment. He
gave examples of the advantages of the project. The Government decided (o provide
%+ 5 million set-top-boxes (STB's) lo poor households al no cost, to ensure that the
majority of the population could receive TV and Radio signals on all TV sets imespective
of how old the units were. He gave details of the STE control system which is in essence
a computer which has the capability to confral 5TB's by being able to "disable or swilch
onfoff a STE™. Forinstance, a stolen STE can be disabled and a non-paying subscriber
can be “switched off". Disabling the STE also stops the unit from functioning infon

foreign networks.

T2 Exhibit CG20
T2 Transcript File 3/3, Day 162
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However, one of the critical capabilities of the control system is that of Encryption. This
function “scrambles” data to prevent unauthorised “taping/copying” of TV and Radio

programmes.

He esiablished that Sentech (the Government owned TV and Radio signal distributer)
already had an STB control system in place and fully operational and working wath
trained staff. During March 2012 he wrote to Minister Pule informing her of Sentech’s
capabilities. Initially the SABC technical team and management agreed to Sentech
praviding STB control in the DTT network and agreements were drawn by Sentech
indicating costs, responsibilities etc. for the use of the STB control system. The SABC
and eTV were on the verge of signing agreements with Sentech when Mr Hiaudi
Maotsoeneng, the acting COO of the SABC suddenly decided that the SABC would no

longer require STB control.

On investigating the reason, it turned out that Mr Motsoeneng had signed an agreement
with MultiChoice in which the latter *banned” the SABC from using an STB confrol
system en the DTT network. Among the reasons MultiChoice was providing and had
also convinced Mr Motsceneng of was that providing an STB control system would
render the SABC TV channels as no longer "Free To Air®, supposedly meaning that all
SA citizens would have to pay to watch TV. His view was that this was all nonsense as
all Free To Air channels were just that: no viewers of FTA channels would have o pay
to watch, MultiChoice's netwark is fully encrypted, which is just to protect the natwork
and the data travelliing on the network. The conclusion of the DoC project team was

that MultiChoice did not want another PAY TV channel operalor in South Africa.

Minister . Carrim set up a forum to try to get all parties to agree to using an STB control

system or to come to a consensus as to how to run the SA DTT network according to

the existing SA Policy document. MultiChoice, supported by Mr Motsoeneng. approved
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all suggestions of STB control in the DTT network. The Department in turn received
support from both the then CEQ Ms L. Mokhobo and the then Chairlady Ms E.

Tshahbalala,

However, another change of Ministers again put the STB control system further in
dispute when Minister Faith Muthambi with full support of Mr Motsoeneng decided to
0o against the Government and ANC recommendations that an STE control system be
implemented in the OTT network. This points to a clear abuse of power and the
question is why President Zuma stood idly by (if he did) and tolerated this change in
policy? Both Minister Muthambi and Mr Motsoeneng were, of course, keen supporiers
of President Zuma, as various witnesses have confirmed. Parts of Mr Kruger's evidence
was severely criticized by Mr Mawela on behalf of MultiChoice as being unscientific,

unfounded and of litlle evidential value. This appears hereunder,

Mokhobo: Former Chief Executive Officer

The evidence of Ms Mokhobo relating to her knowledge of the THA Media and breakfast
show topics has already been dealt with. In her first affidavit she did not refer 1o the
MultiChoice agreement. She first testified on 4 September 2019 and returned on 26
February 2020"™. She had deposed lo a second affidavit''™. In the main this dealt
with events leading up o the signing of the MulliChoice agreement with the SABC,
which will be dealt with hereunder. However, as far as Digital Migration was concemed,

she described the key issues as follows:

“The countrny-wide digital migration program has been stalled for 11 years now since
its policy, the Broadcasting Digital Migration ("BDOM") Policy was approved by
Cabinet and reflected in the Government Gazetle on 8 Saptember 2008, This

04 File /3, Day 219
TS Heferred (o as Exhibit CC21A dated 16 October 2019
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resulted from a seeming lack of policy agreament and/or implementation cohemancs
as the Ministerial leadership of the Departiment of Communications changed hands:

Ms lvy-Matsape-Casaburri: June 1999-April 2009;

Ms Manto Tehabalala-Msimang: April 2009-May 2009;

Mr Siphiwe Nyanda: May 2008-0October 2010;

Mr Ray Padavachie: November 2010-October 2011;

Mz Dina Pule: October 201 1-July 2013;

Mr Yunus Carrim: July 2013-May 2014;

Ms Faith Muthambi: May 2014-March 2017;

Ms Ayanda Diodlo: March 2017-October 2017;

Ms Mmamoloko Kubayi-Ngubane: Oclober 2017 -January 2018;
Ms Nomvula Mokonyane: January 201 B-November 2018;

Mz Stella Mdanabi Abrahams: November 2018 to August 2021; and
Ms Khumbudzo Nishavheni: August 2021 to dale

The Depariment of Communications effectively changed hands 10 times in as many
years, resulting in real leadership crisis as the broadcasting sector found itself with
no solid Digital Terrestrial Television ("DTT") direction as it partained to Set Top Box
(“3TE") lechnology choices, despite the pravisions of the then existing BDM policy
of 2008."

Mr Yunus Carrim

1410. Former Minister of Communications (between 10 July 2013 and 24 May 2014) deposed

to an 80 page affidavit on 30 January 2020"*, He also gave oral evidence™. This

section will only deal with his comments regarding digital migration, which Mr Kruger

had already partially explained. Soon after his appointment as Minister, he discovered

that he had entered a challenging environment. There were deep suspicions and

hostilities between officials in the depariment. He said that the depariment lacked

coherence and cohesion. They, nevertheless, had o ensure that South Africa met its

"0 Exhibit CC41

MY Transcript File 3/3, Day 218, p. 46 of 169
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17 June 2015 deadline for the completion of the digital television regulation process,
set by a United Nalions Agency, the International Telecommunications Union. In
addition, other Ministers and senior ANC leaders made it clear to him that they neadad

to prioritise the inter-related tasks of digital migration and the Broadcasting Folicy.

1411. He gave an overview of the importance of digital migration, but stated that he was no

expert on the topic.

1412. The BDM Policies of 2008 and 2012: The objectives of the 2008 paolicy were the

following ' oe-

1412.1. “Strengthening South Africa’'s capacity to be a more effective information

society and knowledge economy;

1412.2. Reducing the digital divide between the rich and poor;

1412.3. Releasing much-needed radio frequency spectrum for wireless broadband and

mobile communications;

1412 4. Stimulating the development of the local electronic manufacturing industry and
job creation;

1412.5. Provision of e-Government services:

1412.6. Encouraging additional television channels and in different languages lo

promote access to information and contribute towards nation-building;

I8 Exhibit CC41, CC41-YC-011 to CC41-YC-012
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Providing a framework for community television and mobile broadcasting

SEMVICES,

Providing access to broadcasting for people with disabilities:

Developing the electronic manufacturing industry;

Encouraging the crealive industries; and

Senving the needs of the disabled.

1413. The 2008 BDM policy stated that the 5TH's would have a control system for the

following reasons:

1413.1.

1413.2.

1413.3.

1413.4.

1413.5.

1413.6.

To protect government's investment in subsidised STE's;

To protect consumers from low quality non-conformant STB's;

To unscramble encrypted signals;

To stimulate the local electronic manufacturing industry:

To prevent the STB's from being used outside South Africa and disable stolen

5TB's; and

To allow for mass and unique messaging and interactivity with government”.

1414, In 2012, an amendment to the 2008 BDM policy was gazelted, mainly to revise the

transition period for digital migration and to adopt the advanced DVB-T2 as the DTT

standard and soften the use of the STB control system ("2012 BDM™). The 2012 BDM

policy retained the main objective as set out in the 2008 BOM policy, namely, to facilitate
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the development of the South African electronic manufacturing industry. However, the
term “encryption”was deleted, but the “control” on STB's remained to ensure that STB's

complied with the standards of the South African Bureau of Standards ("SABS™).

On 14 September 2012 the STB sirategy was gazelted. It emphasised the need to
procure STB's from local manufacturers, ensure local industry is protected and
encourage black-owned STB manufacturers. SABS standards had to be adhered o

without which TV households would become vulnerable to grey market importers.

When Mr Carmim became Minister, the project was already 5 years behind with the
beginning of the 5TB roll-out programme. Some were of a technical nature, the other
related to legisiation. There were also four Ministers of Communications between the
five-year Presidential term 2009-2014. Why? There is no readily apparent answer for

this.

Mr Carrim emphasized that STB control would meet the policy objectives of a
conditional access system with encryption funchonality. “STB control® was thus not a

technical term but a policy direclive to protect STB's. Mr Camrim said thal for the

Government it did not matter which system of control was used.

During 2012 an ANC conference emphasized the need for competition in the Pay-TV
sector, The manufacture of STBs should be linked to a long term vision to manufacture
integrated digital TV's. Digital broadecasting should be implemented as soon as possible
to accelerate the release of "digital dividend™ spectrum. He referred to more than a

dozen criteria for deciding the approach to control STE's but details are not necessary,

The BDM policy was again amended on 4 December 2013 by Cabinet. It took into

account the value of Digital Migration, the eTV judgment, delays in the STB roll-out

programme, the failure of the facilitation process lo amive at some consensus, the
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criteria for STB control and South Africa’s highly concentrated media market (with

reference to Naspers) amongst others.

As they saw it then, there was a vicious struggle between MultiChoice (which had been
unbundied from Naspers and was a listed JSE company since 27 February 2019) and
eTV over STE policy — and both sides tried to influence the SABC. [ICASA fully

supported the contral policy, as did Sentech,

A key aspect of the debate between FTA and Pay-TV broadcasters was that Pay-TV
takes the FTA programmes for free and re-broadcast them and uses the programmes
lo build markel share. In so doing, they acquired Iwo revenue sireams and
subscriptions, which was unfair. STB control would allow FTA broadcasts to protect

their content against unauthorised use.

Mr Carrim gawve details of the high concentration of the media industry, dominated
mainly by Maspers which had a terrestrial subscription TV in the form of M-Nel, owned
by MultiChoice, had more than 98% of direct to home (DTH) satellite subscnplion TV

and controlled the country's internet service providers mainly through MWeb.

The SABC/MultiChoice Agreement will be deall with separately hereunder. At this
stage it must be rememberad that it is not this Commission’s task to decide whether ar
not encryption is desirable and who should be the service providers seen from all
angles. That is Government policy. The role of Maspers in the Apartheid era is also
shameful but now irrelevant in the context of the Commission’s terms of reference. Mr
Carrim went into great detail about cerain incidents where he was insulted by either Mr
Bekker andfor Naspers ilself. He spent a greal deal of lime defending his own integrity
where il was altacked by a comment that he was "in the pocket” of eTV. He described
the personality defects of Mr Bekker in great detail as well. At the end of the day this

was not part of this Commission’s mandate, but some detail may be provided on the
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question of whether the government’s policy was "caplured” somehow. [t does seem
that intense lobbying by interested parties did take place but that in itself is not unlawful,
but should most probably be addressed more concisely in an “Ethics Code™ made
applicable to Ministers, Depuly-Ministers, Members of Parliament and Directors-
General of government depariments and chief executive officers of state-owned
enterprises. At the end of the day Mr Cammim himself conceded that, despite allegations
and counter-allegations of corruption, he himself could not attest to having personal
knowledge of any fraud and/or corruption in respect of the SABC/MulliChoice
Agreement. Naspers s alleged attempts to impropeny influence government policy on

digital migration will be dealt with.

The contract between the SABC and Multi-Choice

1424. In what follows the sequence of events will be found in the 2™ supplementary affidavit
of Ms L, Mokhobo''™, She also gave oral evidence again in that context on 26 Febmary
2020'=. There is no point in repeating her oral evidence on those topics set out in her
affidavit. However, one particular comment strikes the eye, and is a thread that runs

throughout the SABC saga and | quote’:

"Chairperson: If there is something you can say now you can do 50,

Ms Mokhobo: Chair the SABC had been contested terrain for years prior to my going
there - in there., There were people who reported to other people in powerful places
and they would try fo throw their weighl around and impose their will. | think the
former Minister yesterday articulated how he was told by Mr Motsoeneng in no
unceriain lerms aboul certain issues that Mr Molsoceneng had no right knowing
aboul. He boasled o me many imes how he was close o the President, how he
had bean at the President’s until twa am, how this or tha other, President, Prasidant,
and | think | mentioned in the previous session when | said in front of you Chair that

MR Exhibit CC21(a) dated 16 December 2019
" Transcript File 373, Day 219, p. 2 of 157
" Transcript File 3/3, Day 219, p. 57 and 58 of 157
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Ihere would be Ministers coming to see Mr Motsoeaneng and not ma, which was
strange as the head of the company if you have the high ranking individual you
would expecl them to see you, bul there were agendas and sub-agendas, we
certainly didn't the serve the same agenda. For me the agenda was very simple, it
was go in make the organisation work, make it deliver on its mandate, make sure
that everything is does is lawful and ultimately make sure that it is profilable. But
lhere were olher sub-agendas and Chair speaks of cullure, cartainly the interest of
MultiChoice became paramount to Motsoeneng lo the detriment of the organisation.
Yes, he claims that he succeeded in bninging B500 million info the organisation, it
was R100 million per year. There is somewhere where | do very rough calculations
about different scenarios for the SABC, that was very little compared to what the
SABC was forced to concede as a result of this man. Chair the SABC had a history
of Boards not agresing with each olther and just as they say the tone gels set al the
top vou know, if the top being the Board itself was not agreed on cerlain principles
and we had Board Members siding with this person and olhers siding with the other
there is no way that the organisation could work as a healthy organisation, and as |
sdy this had been going on for years. | am not sure what will fix that organisation,
other than to ensure that people who are brought in are people of real integrity who
are ethical, who are lotally committed to what is good for the erganisation and do
nal forgel al any given lime whal their rue purpose in the organisation is, but sadly
is was not to ba.”

14235 It is appropriate to repeat the next important facets of her affidavit regarding the said

agreement =,

Events leading to the signing of the MultiChoice contract

1426. The sequence of evenls leading to the signing of the Conftract were as foliows:

1426.1.

©On 15 May 2013, when MultiChoice ("MCA") wrole a set of proposed provisions
to Mr Motsoeneng thal would form the basis of MCA/SABC Multi-Channel
Agreament it (MCA) had seen an opporfunity to cause a major policy shift in

the digital terrestrial TV transformation project.

"2 Exhibit CC21(a), CC21-LM-72 to CC21-LM-B3
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On 6 June 2013 the SABC Interim Board and MCA's Chairman Mr Letele, CEO
Mr Imtiaz Patel together with Mr Greg Hamburger met to discuss the substance
of the future Multi-Channel Agreement as a follow-up to the letter referred o
above. Of particular contention, as may be gleaned from the verbatim minutes
of the said meeting, were two provisions that effectively dictated the SABC's
2008 Digital Migration Broadcast (BDM) Policy-based sirategy on STB

encryption. They stated the following:

Point 9 "The offer presupposas fhat all 3ABC Channals on its OTT platform will be
made available to the public unencrypted, without a conditional access system and
thereby incidentally receivable by the MCA DTT decoder.”

Point 10 "MCA, the SABC, Sentech (if requirad), work togather to promote cammiage
of all the SABLC's free o air channels on the SABC free-lo-air mulliplex will be made
available to MCA satellite platform, subject to available capacity. This is in order o
enable the SABC to generate revenue from day one”.

She was joined by SABC Board member, Mr Mavuso, in categorically stating
that points 3 and 10 were nol enforceable through the fulure Multichannel
Agreement, and entirely dependent on the Department of Communications
(DoC) and government deciding to amend the 2008 BDM Policy to reflect the
change. Moreover, the DoC had begun a Must-Carry Regulations review
process, which could ultimately lead to the SABC being paid for any channels

that were broadcast through MCA and other satellite platforms.

On 2 July 2013 she took an emergency leave of absence from and returned to

work on Monday 8 July 2013.

She became aware of the signing of the business agreement between SABC
and MultiChoice when the former chairperson, Ms Tshabalala informed her of
the decision to enter info the contract in her absence. She accusad her of being

derelict in not being available on the day when the Finance, Investment and
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Procurement sub-committee ("FIPT™) of the Board sat and "took the decision”
to mandate Messrs Motsoeneng and Tiaan Olivier {"Mr Olivier”) to proceed with
the signing of the contact (between MultiChoice and the SABC). She was
obviously shocked at her attack and proceeded to give her full details of her

leave of absence.

It will be noted hereunder that Mr Mawela on behalf of MultiChoice had a
substantial different version including Ms Mokhobo's inexplicable failure to refer

to all relevant correspondence.

Effectively, Mr Hlaudi Motsoeneng ("Mr Molsosneng™), Mr Tiaan Olivier and Ms
Ellen Tshabalala ("Ms Tshabalaia"), by entering into the aforementioned
agreement on behalf of the SABC, had decided to force the SABC to support
MCA's quest by arbitrarily taking the far-reaching decision to declare the set-
top box encryption mechanism as wholly unjustifiable. To them, the SABC's
aain of just over RS00million over a penod of five years was far more important
than the overall impact this was going o have on the total digital transformation
trajectory of the country. In concluding its invesligalion into this matter, the
Competition Commission stated: "Being able to infiuence a policy on sncrvplion
materially impacted the structure of the market in that it protected MulliChoice's
dominance in the FayTV market in that the STB Control would have
significantly challenged the dominance of MultiChoice particulanly in lower LS
segments of the market (pg., 7 (17) of the Competition Commission Ruling of
MNovember 2018). This was also in violalion of section 2 (h) of the Broadcasting

Act 4 of 1993 which reads: " ... ensure fair competition in the broadcasting

sector”
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It i= noled that she said nothing aboul certain findings of the Competition Appeal
Court which, in respect of the contention that the Agreement gave MultiChoice
contral over SABC's public policy on STB decryption capability, held that “the
agreement per se does not prevent (the SABC) from adopting a public policy
supporting encryplion. What it does is to constrain it from encrypling the free-

to-air for the duration of the agreement' ™.

It was patently clear at that time that neither Mr Olivier, Mr Motsoeneng nor Ms
Tshabalala (as the Chairperson of the Board), understood the gravity and future

impact of their actions to both the entire public and the industry,

Additionally, the entire process leading to the signing of the contract was deeply
flawed in that it flouted the SABC's own Delegation of Authority Framewaork of

2012,

Secondly, the minutes of the FIPT meeting of 2 July 2013 show no express
approval from the chairman of the committee, Mr Vusi Mavuso, for the signing
of the contract to be executed. An order which was in fact given was that the
Contract should be given to a senior legal advisor to review and that "such
review notes be provided to the Board for comment and approval®. As will be
shown hereunder these conclusions are not supported at all by relevant

correspondence leading up to the conclusion of the agreement.

" gea Caxion and CTPF Publishers and Printers (Pty) Ltd and Others v MulliCholce (Pty) Lid and Others (Caxton
CAC) [2016] ZACAGZ al par. 92
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Mr Y. Carrim’s version:

1427,

1428.

1429,

The agreement was concluded a week before he became Minister. He was informed
that there had been no SABC Board approval prior to signature. Moreover, Mr

Muotsoeneng did not have the legal authority fo sign such on behalf of the SABC.

After quoting criticisms raised on public platforms, he referred to the finding of the
Competition Commission' ' made on 2 November 2018. It found that the encryption
aspect of the agreement resulted in a notifiable change of control as envisaged in
section 12 (2) (g) of the Compelition Act 89 of 1998 as amended. It said: "Being able
lo influence a policy on encrypltion materially impacted the structure of the market in
that it protected MultiChoice's dominance in the Fay-TV market in that the STB control
would have enabled new DTT entrants into the market that would have significantly
challenged the dominance of MultiChoice particularly at lower LSM segments in the
market”. He did not add that the said Caxton application would be referred back to the
Compelition Tribunal for a further hearing on the issue whether the Agreement

influenced the SABC s public position on STE decryption capability.

According to Mr Carmrim, the actual issue was not about whether STB encryption is
cormect or not: it is the issue about MNaspers/MultiChoice being able to influence
government policy, or as he calls it “regulatory captures”, The SABC had continually
supported STB content prior to his appointment, while Mr Motsoeneng approved it,
supported in his view by Ms Tshabalala, Chairperson of the SABS Board as from early

October 2013,

114 Exhibit CC41, Y0037, par.118
1" Exhibit CC41, YC-048, par. 160
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Mr Carmim made a number of other observations which have found support in the
evidence of others that has been dealt with above, including Mr Sundaram and Ms
Maokhobo. Mr Motsoeneng saw himself as some sort of interlocutor between President
fuma and himself. As the debate over STB control escalated, he told Mr Carrim) on
several occasions that "u Baba" — meaning President Zuma would not or did not agree
that there should be STE control. Ms Tshabalala aiso expressed her doubts about him
following President Zuma's apparent wishes. He in tum reminded them of the
December 2012 ANC conference. There is no explanation why he did not report this
internal resistance o President Zuma. Mr Carmim’s opinion was that: Ms Tshabalala
believed that, since she was appointed by the President, she was untouchable to him.
He stated that he was aware that she and Mr Motsoeneng had several meetings with
the President on the STE control matter at which he was not present. Ideally, he said,
a Minister should be informed at least of the outcomes of these meetings, if he or she
was not present. | would suggest in tumn that a Minister, once appointed, has certain

constitutional obligations, and should not be timid to exercise them.

| have perused the file containing the Minutes of Meetings of the various Boards of
Directors prepared by Ms T.V. Geldenhys who made it abundantly clear that the entire
process of writing and final approval of the Minutes can be tracked through the office of
the company secretary. The Minutes were accurate and the whole process of recording
them was transparent. She denied that she had ever said, as Minister Carrim stated,
that “Minutes of Meetings were at that time changed under pressure”. Having regard
to the detailed process described by her'™s, | would accept her evidence as being true.
| could find nothing in those Minutes that reflected the fact that "secret” meetings. or a
meeting without Mr Carrim had been held. In the Minutes of a Special Meeting of the

Board of Directors held on 18 March 2014, there is one mention of Ms Tshabalala,

"5 Exhibit CC43, TVG-003, par. 56
1" Exhibit CC43, TVG-1T8 at 180
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the Chairlady, saying that "the matter had been escalated to the President”. Mo further

details were provided nor asked for.

Mr Carrim emphasised on a number of occasions that the relevant policies were not
his, even though it had been his task o process them through several collective
structures, notably Cabinet. The said policy was originally adopted by Cabinet in 2008
and Cabinet in 2012 retained it with the changes explained above. The policy changes
effected while he was Minister were discussed in several ANC NEC Communications
subcommittee meetings. They were unanimously agreed to in all structures, including
Cabinet"®, Furthermore, the policy adopted by the Cabinet in 2013 did not "enhance
conditional access” (a form of STEB contral), but instead made it non-mandataory, in athar
words, those broadcasters who did not want to use STB control were free not to do so,
and those who wanted to use it were free to do so, provided they paid the state for its

use. Conlrol, in terms of the December 2013 policy, was optional.

It has been already mentioned that Mr Camim was of the view that, to his knowledge,
there was no fraud and/or cormuplion in respect of the SABC/MUltiChoice Agreement.
He also added that his B0 page affidavit was nol about the merits or demerits of STB
control, but about the imegular manner in which the policy was changed to serve the

narmow interests of MaspersMiultiChoice and others who colluded with them.

It also appears that Mr Carrim's main gripe was against Maspers which during March
2014 suggested that “the current Minister is in the power of eTV and temperameantally
unsuited to high political office. We understand that he will not survive the elections in

May...". Mr Carrim obviously took offence and strenuously denied the accusalion.

'8 Exhibit CC41, YC-062, par. 216-217
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On 31 January 2018 during a MultiChoice press conference, Mr Mawela, the Chief
Executive Officer of MultiChoice, apologised to him. He felt that this apology did not go
far enough and expected an apology in the same newspapers that had initially
published the accusation. In my view this part of the debate does not fall within the

Commission's mandate, as Mr Carrim had all civil remedies at his disposal.

He was not re-appointed as Minister in 2014 but denied that his affidavit was tryimg (o
settle scores. He also stated that he had known nothing about the Gupta emails about

the MultiChoice/ANNT contract.

Apart from the above his main concern, as said, was not about the specific merits or
demerits of STE control but about the exercise of influence by Naspers/MultiChoice
outside the conventional ethics of lobbying to determine policies. This was a form of
“reguiatory capture”, There are obviously degrees of such lobbying which occurs in
most democratic States to some greater or lesser degree. In my view there is no
evidence of conduct that would bring this “regulatory capture™ within the ambil of the

Proclamalion read with its Schedule,

The MultiChoice agreement came up for renewal in mid-2018 and, according to
Ms Mokhobo, a new contract is in place. It was approved by the new Board, negating

much of the “evidence” that it had been improperly entered info.

On 31 January 2018 Mr Mawela, the CEO of MultiChoice, referred to a review that had
been initiated by them during Movember 2017, The Board said “we made some

mistakes in our dealings with ANNT, but there was no evidence of corruption or any
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illegal activity”. It said that they would not be renewing their contract with ANNY once it

had ended by 20 August 2018. The said board of review made the following findings''*:

*It is common practice (o pay for content, including local news channels.

The commercial tarms of the ANNT contract are within acceplable parameters
associaled with the eslablishment and cosl of producing a news channel.

The analysis of the ANNT conlract highlighted the complexity of negotiating a star-
up local news channel — a process which is very costly. The negolialions with ANMNT
began al a lime when MultiChoice wanted to add local black voices to reflact more
diverse local news coverage on the DSty platform.

In addition, annual payments lo aTV had escalated substantially, heading lowards
R500m p.a.

The commercial rationale was lo assist in the development of the new ANNT
channel by contributing to iis costs, allow it a reasonable term of threelfive years o
develop and, should it fail, let the agreement lapse at the end of the period as
allowed for in the conlract.

The value paid to ANNY was not abnormal relafive to other local news channels
cartied on the DSty platform. MuliChoice paid an amount o ANNT for a start-up-
24-hour local news channel that was substantially lower than that paid lo eTV and
higher than that paid to SABC - both established news channels. MultiChoice.

The commitiee found that the R25-million upfront payment to ANNT made on 1 April
2016 was neither abnormal nor unusual. Other channels had, in the paslt, received

upfront payments as part of channel negotiations.

A detailed data analytics exercise covering five vears of payments made by
MultiChoice to ANNT was completed, and this validated the payments against the
contract.

The process of negotiating the ANNT agreements was a collective MulliChoice

management process and not that of an individual, In the committee’s opinion, this
materially reduced the risk of cormupt activity.

MultiChoica ragularly makes submissions o regulatory stakeholdars, both formal
and infarmal. This is in accordancs with acceptable practice. Mo irregularitias were
found in the way the regulatory submissions were made,

Mo correlation was found batween payments made to ANNT and the MulliChaice
lebbying efforl. However, the Commillee believed thal processes can be improved.,

1112 Exhibit CC41, CC41-YC-197 to 199
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Whilst it is acknowledged that MultiChoice had in the past not performed a dus
diligence on any channel ownership, the committee is of the view that in future such
dug diligence should be instituted and should be compulsory for all new starl-up
channels,

Given the fuid nature of lobbying, which is parl of the broadcasting and lelecoms
industry globally, MultiChoice shall study international best practise and formalise
its lobbying process, The process shaill be adhered (o by all invelved to ensure that

an accepiable line is nof crossed in such activities.

When concerns wera raised about the owners of ANNT, MuliChoica management
should have aclad mora swiftly to escalate issues to the Board for formal
consideration and decision.

The commitiee’s findings and recommendations have been accepted by the Boards
of MultiChoice and Naspers.”

1440, MultiChoice referred to the absence of national guide-lines on lobbying. This is, indeed,

a topic that should be seriously considered by Government. There may often be a fine
line between lobbying for commercial gain, even if done so vigorously and persistently,

and lobbying with the view to obtaining an unlawiul advantage.

The Response of MultiChoice: Affidavit of Mr C.P. Mawela

1441. Mr CP Mawela filed a 170 page response affidavit dated 28 July 2020, together with 3

1442,

arch lever files with relevant annexures'*. He was the Group Chief Executive Officer
of MultiChoice and a registered Professional Engineer based in Dubal. He did not give

aral evidence.

The Table of Content sets out the various topics dealt with in detail in the said affidawit.
It becomes immediately apparent thal many of those topics, although interesting, have

nothing to do with the mandate of this Commission. There was acceptable evidence

that the Guptas had played a role, had benefited, or had an improper influence on

A sARC-MultiCholee Submissions
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particular officials or Ministers. | have dealt with the instances where such did become

apparent.

In my opinion, after having studied the said affidavit there are only two headings (which
would include in part criticism of the evidence of Mr Y. Camim, Mr Kruger and s
Maokhobo) which are relevant and would fall within the Commission's terms of reference.
They are the MultiChoice lobbying which in particular offended Mr Cammim, and the
conclusion of the SABC Agreement, with particular reference to the negotiations, SABC
Board approval and the views of the Competition Tribunal, Commission and the Appeal

Court,

MultiChoice Lobbying

1444,

1445.

The introduction to this topic really says it all, and is supported by documentary
evidence. It says that MultiChoice's aopen and unambiguous opposition to STH
decryption capability was well known and well documented. It embarked on a rigorous
campaign against such capability and remained consistent in its position. It did =0 in
order to protect the interests of its subscribers, the broadcaster sector, and the public,
as well as its commercial interests in ensuring fair competition. MulliChoice maintained

that at all times it engaged in lobbying that was both lawful and appropriate.

Section 195 of the Conslitution reads:

“195, Basic values and principles goveming public administration

1. Public administration must be governed by the damocratic values and principles
enshrined in the Constitulion, including the following principles:

a. A high standard of professional ethics must be promoted and maintainad.
b. Efficient, econamic and effective use of resourcas must be promoted.
c. Public administration must be development-oriented.

d. Services must be provided impartially, fairly, equitably and without bias.
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e. People's needs must be responded to, and the public must be encouraged to
participate in policy-making.

f. Public administration must be accountable,

q. Transparency must be fostered by providing the public with timely, accessible

and accurate information.

h. Good human-resource management and career-development practices, to
maximise human potential, must be cultivated.

i. Pubdic administration must be broadly representative of the South African peopla,
with employment and personnal management practices based on ability, objectivity,
faimess, and the need 1o redress the imbalances of the past to achieve broad
representation.

2. The above principlas apply to -

a. administration in every sphere of government;
b. argans of state; and

¢. public enlerprises.

3. Mational legislation must ensure the promaotion of the values and principles listed
in subsaction (1).

4. The appointment in public administration of a number of persons on policy
considerations is not precluded, but national legislation must regulate these
appointments in the public servica.

5. Legislation regulaling public administration may differentiate between different

sectors, administrabions or institulicns

6. The nature and functions of different seclors, administrations or instilutions of
public administralion are relevant factors to be faken info account in legislation

requlating public administration.”
1446. Section 195 (1)(e) contemplates public participation in policy making processes.
However, in South Africa there is also pubic participation beyond policy making that is
public participation in the legislative process where the public is invited to make written

andfor oral submissions before a Bill can be passed into l[aw.'*='. There is also direct

"2 Section 4 of the Promotion of Administrative Justice Act of 2000



1447.

1448.

1449,

1450.

1451,

515

engagement between stakeholders and decision-makers and indirect engagement

through petitions and media campaigns.

The aver-arching term “lobbying” describes direct and indirect engagements between
the state and private parties with the aim of influencing legislation, policy or

administrative decisions.

It was said that MultiChoice was acutely aware that, while lobbying contributed towards
a responsive democracy and better decision-making, it could also be abused. There
were no laws prohibiting lobbying or regulating its different forbds The Execulive
Members Ethics Act 82 of 1998 and the Parliamentary Code of Ethics prohibit members
from receiving any payment, gift or benefit from a third party in order to adapt a particular
view or position. Also, all engagements with the state are subject to anti-corruption
legislation. Corporations are subject to the Companies Act 71 of 2008 and the

Competition Act 89 of 1998.

MultiChoice states that parficipation by stakeholders is particulardy imporlant in a
licensed and highly regulated industry such as broadcasting. Stakeholders must have
a say in how, when, why and to what extent their businesses are regulated by the state.
| agree that this must be so. Therefore, an enabling and stable legislative, regulatory
and policy framework is critical to the growth and viability of licensees. The sector

requires certainty and predictability.

MultiChoice has a dedicated regulatory affairs department. lis Key function is to
contribute to the creation of an enabling and appropriate regulatory framewaork that is

conducive to the continued growth and viability of the broadcasting seclor.

It engages frequently with Government and regulatory bodies. Lobbying is issue driven.

There is also collaboration within the industry. MultiChoice's primary method of
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participation and lobbying is through the consultation processes initiated by the
Department of Communications, Parliament or ICASA. When responding to a paper
issued by a Minister or ICASA, it will offer its assessment of the proposal and the extent
to which it agrees or disagrees with the proposal. The affidavit refers o a number of

detailed examples.

MultiChoice’s lobbying on the Encryption Debate

1452. Mr Carrim had suggested that there had been improper lobbying. MultiChoice said that
this was nat true. It said it simply actively engaged in the varous consultation
processes. |t made dozens of written representations. It published its position in the
media, for all to see. The lobbying was directed at persuading the Minister not to adopt
STB decryption capability. It said it had no knowledge of whether Mr Carmim wauld be
re-appointed after the 2014 elections. It said that it played no role in the decision of

President Zuma.

1453. eTVY supported encryption but this did not impact on the commercial relationships

between the parlies.

To sum up: there is no evidence on which a finding can be made that MultiChoice's

lobbying in this regard included acts of fraud and/or corruption.

1454. The SABC Agreement is a commercial contract between the SABC and MultiChoice,

for the licencing of rights in respect of television channels for a term of 5 years.

1455_ In terms of this agreement;

1455.1. MultiChoice acquired the right to distribute and market specific subscription and

free-to-air channels developed, produced and made available by the SABC.
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These channels are the Entertainment Channel, the News Channel, and the

SABC free-to-air digital terrestrial television channels.

1455.2. The SABC received fees in consideration for the rights to broadcast and
distribute the said channels, and was also entitled to all revenue received from
sales in respect of adverlising and sponsorship on all of its channels. The
SABC also acquired the right to distribute a MultiChoice free-to-air terrestrial

entertainment channel.

1456. Certain technological requirements were included, and one such was that the SABC's
free-lo-air digital broadcasting signals should not be encrypted for the duration of the

Agresment.

1457. The Agreement, concluded during the term of office of an interim SABC Board, survived
the scrutiny of two subsequent Boards: the Board appointed in September 2013, which
considered and debaled the agreement before proceeding with its implementation; and
the Board appointed in October 2017, which resolved o renew the agreement in August

2018. | believe that this is an important consideration.

Megotiation of the Agreement between the SABC and Multi-Cholce

1458. Mr Mawela concisely refers lo the negotialion process, and, as often happens in

litigation, hearings or arbitrations, a different picture emerged than the one first

presented, after the other side was heard. This applies especially o the evidence of

M= Mokhobo,

1458.1. MultiChoice submitted a written proposal to the SABC on 15 May 2013, setting

out the Key terms of the proposed agreement, based on discussions and



518

feedback from the SABC. The MultiChoice proposal, which included the

encryption constraint, was unequivocal.

1458 2. It indicated that it wished to enter info an agreement “based on the following

1458,

1460,

1461.

1462.

proposal™= .  Under the heading “Proposal® there followed a numbered
paragraph setting out the terms of the proposal. The encryption constraint was

set out in paragraph 9 of this proposal.

MultiChoice made it clear that it was making “an offer” and that it appreciated that the

agreement would “be subject to both parties™ board approval.

A meeting was held on & June 2013 between MultiChoice and the SABC, It was
recorded. A transcript was attached to Mr Carrim's affidavit. The Commission provided
MuliChoice with a copy of the audio recording and it was noted that the SABC franscript
contained some material inaccuracies?,  Accordingly, it procured a professional

verbalim transcription witch Mr Mawela atlached as annexure “M49".

The recording clearly refers to Ms Mokhobo, (the Group CEO at the time) saying: “So
the only area that we are proposing to yourselves, that we come back to you, is clause
nine. As it is this afternoon, there is a meeting that's due to take place at the DOC
which is discussing precisely the DTT matter. Eh, we may aclually be able to come

back to you much sooner”,

After a further discussion Ms Mokhobo said: ... we will come back to you with finality

an clause nine”,

"2 The lefter was addressed io Mr H. Molsoeneng. Exhibit CC42, Annexure LVE 014, p. LVB-148
T3 pir Mawela's affidavit, p. 81, Footnote 148
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MultiChoice then enquired about anticipated timeframes for the SABC o revert, fo
which Ms Tshabalala responded on behalf of the SABC: “...the matter is going to be
escalated to the board meeting which [is] taking place on the 129 which is next

week. . And the finality will be next week".

MultiChoice sought clarity: “So we will hear from you after the board meeting? The
SABC confirmed that it would, and Ms Tshabalala reiterated: ... we will also express

urgency into the matter so that when it goes to the board on the 12" there's a resolution”.

Mr J. Mathews (SABC Acting Head of News) added: "We're quite keen to get going and

so the, we're confident that on the 12" the board will give us a nod".

Conclusion of the agreement between the SABC and Multi-Cholce

1466.

1467.

On 19 June 2013 Ms Mokhobo wrote to MultiChoice (copying Ms Tshabalala). The
letter™ reads as follows: “The Board and Executive Management has duly considered

MultiChoice’s proposal... and we are pleased fo inform you of the decision to proceed

in accordance with the proposal as the terms that will be agreed between the SABC

and MulliChoice”,

In a letter dated 20 June 2013"** MultiChoice replied to Ms Mokhobo's letter of 19 June
2013. Mr Mawela has expressed the view that it was inexplicable that Ms Mokhobo did
not disclose this letter in her affidavit, or her evidence to the Commission. | must agres,
and her failure to do 50, casts a cloud over the whole of her testimony as to how the

agreement was concluded. Mr Mawela wrate to Ms Makhobao this:

“Dear Lulama,

"3 annexure “B517 ta Mr Mawela's affidavil.
S Annexure “ME5Z” to Mr Mawela's affidavit,
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Thank you for your letter dated 19 Juna 2013. We are delightful that your board has
agreed to the broad terms as contained in our letter of 15 May 2013. We are in the
process of drafting the agreement an this basis. | am informed that our legal leams
have already been in contact and will lizise on the finalisation of the documantation
as soon as possible. We share your excitement about this muiually rewarding
project™.

It is important to note that Ms Mokhobo did nol respond o MultiChoice’s letter of

20 June 2013, nor did she give any indication to MultiChoice that it had misunderstood

her lelter.

The parties then proceeded to draft the SABC Agreement in accordance with the terms
of the MultiChoice proposal. The initial draft agreement was circulated by MultiChoice
to the SABC on 27 June 2013. The SABC made comments on 30 June 2013. After
some discussion via email, further versions of the draft were circulated on 3 July 2013,

and the agreement was signed later that day.

In his affidavit Mr Mawela described in some detaill the commercial rationale of the

encryption constraint. It is not necessary to deal with that evidence,

The SABC News Channel was launched on 1 August 2013 and in a television interview
on the same day, Ms Mokhobo welcomed the launch as a significant milestone for the

SABC.

Mr Carmmm also made a speech at the official launch and expressed unconditional

support for the “public-private” parinership.

on 25 September 2013, the interim SABC Boards' term came o an end.  Acting
President Motlanthe appointed 12 new non-executive members to the SABC Board. |t

is apparent from the evidence given to the Parliamentary Porifolio Commiltee on
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Communications in December 2016, that the new Board considered and debated the

terms of the agreement before proceeding with its implementation.

On 16 October 2017 a new SABC Board was appointed for a five-year term. The new
Board renewed the SABC Agreement on 14 August 20182, |n an interview on the
same day, Mr M. Mxakwe, the Group CEO of the SABC, said: “Certainly it is. {a “clean
deal”). The Board has ensured that good govemance is in place for this deal. So, were

very confident that it is".

As far as Compelition proceedings were concemed, Mr Mawela described these in
some detail. Of importance is that the Competition Commission, after an investigation,
reported on 9 November 2018 that in its view the SABC Agreement did not give
MuliChoice control over the SABC archive. This clearly contradicts the stated views of

Mr Carrim on this topic,

It is in my view clear from the objeclive evidence referred to above, and the conduct of
the parties, that MuliChoice had entered the Agreement in good faith on the
understanding that the SABC s representatives had obtained the necessary approval
from the SABC Board and Executive Management, and held the requisite authority to
negotiate and conclude the Agreement. It had no Knowledge of any of the internal
imegularities such as they were, and MultiChoice relied on Ms Mokhobo's personal
assurance that the SABC Board and Management had accepted its proposal before the

agreement was signed. Views o the contrary must be accepted.

Mr Kruger gave technical evidence which Mr Mawela severely criticised as his

testimony before the Commission went beyond facts of which he could claim personal

=y, Bayl file, Annexure LVE 005,
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knowledge. For purposes of the Commission’s mandate, there is no necessity to deal

with different views on technical topics.

Criticism of Evidence of Ms Mokhobo

1478.

1479.

1480.

Ms Mokhobo's evidence is justifiably subject to criticism. She had no technological
experfise yet gave incomrect views relating to aspects of STB technology. Her evidence
revealed a misunderstanding of key clauses of the Agreement, but that is not the crux.
As | have said, she inexplicably did not disclose MultiChoice's letter of 20 June 2013.
Her involvement in the relevant negotiations does nol support her evidence that she
was “taken aback” when informed of the agreement. There was also no factual basis
for her assertion that the agreement was hummedly effected while she was away on

leave.

The Public Protector found that she ought to face disciplinary proceedings for her role
in appraving irregular increases to Mr Motsoeneng's salary. However, she resigned
between the Public Protector's provisional and final reports on 15 November 2013 and

17 February 2014 respectively.

In conclusion on this topic, there is no evidence that MultiChoice had been involved in
any improper, unlawful conduct, still less conduct which amounted to fraud or

carruplion.

The Irregular processing of VISA applications of the Guptas' Indlan employees for

ANNT

1481.

Mr Sundaram was offered the position of Editor whilst in India by Mr Goel. He
considered the employment contract presented to him by Mr Goel and he subsequently

recruited other colleagues in India to join him at ANNT in South Africa. Upon the
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negotiations of his contract of employment he was informed by Mr Goel that he would
receive an ‘intra-company’ visa and that he would be awarded permanent residency in
South Africa, even though his presence in South Africa would be dictated by a two-year
employment contract. He stated further that Mr Goel informed him that an Inira
Company Transfer Permit would be issued in no time as they had an arrangement with
the High Commissioner in South Africa. Mr Sundaram testified that he did not go for
any interviews or followed any other processes other than attaining a yellow fever
certificate and police clearance cerdificate which he submitted for the purposes of his
visa application form. Mr Sundaram was issued with an intra-company visa, even
though Infinity Media had no roots in India and Essel Media had no relation or business

association to Infinity Media.

1482, In his book Mr Rajesh Sundaram writes:

"The Guptas seamed to know when the labour department was sending an inspector
to the site. All Indian nationals would be moved away, and the inspectors would be

taken to lunch afterwards. ‘It does not cost money to buy loyalty of an official in
South Africa. All it takes is a free meal or a drink’, Alul boasted to me once." 1127

1483. At some stage in his book Mr Sundaram writes about how Mr Ashu Chawla could pull

strings in government. He wrote:

“Ashu was the CEQ of the Gupta-owned Sahara Computers. He had lived in South
Africa for many years and was the Gupla's point man for any coordination with the
president and the South African government. He was parficularly close (o President

Zuma's son Duduzane.

| heard his name menticnad for the first time when | was asked to apply for my
temporary residence parmit under the inira-company iransfer process before | left
India for South Africa.

‘It can take months o gel a South African work permit. It is a cumbersome process.
Wae have o advertise the position in South Afncan newspapers and then wait for six

" ) Sundaram, 'Indentured’ p6g



524

months, after which we provide evidence that we have not found a suitable local
candidale. Only then can we slart the process of getting a work permit. Even so, if
there is an official who does not agres, the request for a work permil can still be
rejected,’ Laxmi had told me right after | signed the confract to work for Infinity
Media.

‘But Ashu ji is a genius, and he has found a way around it. We will show the visas
of people going to work in South Africa as intra-company transfer, Just fill in the visa
fiorm, get police and medical clearance and get back to my office. My office will issue
papers cerdifyving that you are an employes of Essel Media being transferred (o
South Africa,’ Laxmi added.

‘But all the people | have recruited to ba the core team to launch ANNT have got
confracts from Infinity Media and not Essel Media. They have never worked for
Essel Media. | hope this is not illegal?’ | asked.

“Absolutely legal, Kajesh. What rubbish are you thinking? Trust me Ashu Chawla
will tell Shakeel at the South African High Commission to accept yvour application
forMs Shakeel and his bosses at the visa section have a message from the South
African president’s office lo expadite the visas. Do you think the presideni would do
something illegal?

Uday Kumar from HRE weant to the High Commission directly without informing Ashu
a day later.

The High Commission refused him entry, the receplion connected him to the visa
section, and the guy who picked up the phona told him, There is no Shakeasl at the
visa section.”

Laxmi was very upseal when he found oul. He sat Uday down and read out the rules
fer applying for a visa in the future,

‘Look Uday. | am upset thal you would make such a stupid mistake. You should
inform Ashu ji, and only when he tells you the appeinted date and time should you
go or send anyone o the High Commission.

Itis not simple. They have to speak with the most senior people in government, and
only after thal is a message sent to the High Commission to accept documents and
process them without creating a fuss,” Laxmi said in a tone that was not his usual
polite one.

So it was clear to me very early on, even befare | ever meat him, that Ashu could pull
sirings in the government. He was close to the president and had a reputafion for

getting the loughest jobs done expeditiously for the Guplas.”
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dated 4 Oclober 2013 objected to the evidence of Mr Sundaram on the basis that he,

inter slia, had entered inlo a valid writlten employment contract which had a
confidentiality clause in it. They contended that he was bound by the terms thereof and
should desist embarking on a smear campaign against their client and from publishing

any comments in regard to his employment with them.

The former Director-General of Home Affairs. Mr Apleni made a submission to the
Commission dealing with the allegations made by Mr Sundaram. The Parliamentary
enquiry which was conducted into the same issue is relevant to this portion of the

evidence. Mr Apleni explained the visa process as follows:

“10. It is also important to indicate that any first visa or pemmit to enter the Republic,
under the Immigration Act, is applied for, and issued. at a Soulth African High
Commission or Consular Mission in the country of residence of any individual
wishing to enler the Republic. The exceplion could be for those countnies that are
visa exempted. It is further imporant o indicate that South African High Commission
ar Consular Mission is managed by a parson appointad by the Depariment of
International Relations and Cooperation.

(DIRCO) and the visas are issued either by an official of the Depariment of Home
Affairs or, in cases, were a department official has not been deployed, by an official
of DIRCO. In this regard, | wish o refer the attention of the Commission to an
Agreement signed belween the Departmenl and DIRCO, which Agreement is
attached hereto and marked Annexure 8 for ease of reference. Furthermore, an
exiract of the delegations issued in terms of Section 3 (2} of the Immigration Act,
which were applicable during the time | was Director — General of the Depariment
is attached marked (Annexure “8A7). | point out that the issue of visas by foreign
mission is delegated to an Administrative Officer or Foreign Assistant whilsl the
issue of work permits is delegated to an Administrative Officer or Foreign Assistant
whilst the issue of work permits ie delegated to a Control Immigration Officer ar

Senior Administrative.

1128 Exhibit CC1 (b) — RS -22 Annexure “F1 to F4°
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11. As explained on paragraph 9 above, on recaipt of the memo from the Minister's
office. on the 17th Seplember 2013, my then office requested Inspectorate Unit to
investigate the matter and provide a report regarding their investigations into the
matter. The investigations were finalisad and was forwarded to the Minister's office
as evidencad by (Annexure 9). In summary, the report dealt with the & foreign
nationals alleged o be in the country without proper documents, 40 foreign nationals
employad at ANMT, of whom 9 ware on visitor's visa. However, 3 of the employses
had already left the Republic and on the six remaining, the employer indicaled thal
they already approached the Departiment for a waiver of the requirements for a work
permit, 31 of the employees wene found to be in possession of Inlra-company
transfer visas, However, 1 employvee had already left, which employee was found to
be Mr Sundaram.

12. With regard to the 8 foreign employees, the Report indicated that:

(i1 The employer confirmed 4 employees, namely, Anand Prakash, Sanjay Panday,
Despak Kaushik and Vishnu Shankar, However, the 3 departed from the Republic
an the 5th and 6th September, raspectively, except Anand Prakash.

(it} The other four (4), namely, Ravi Puri, Shamin Hussain, Y.P. Singh and Sunil
Fumar, who were consultants, and employed by Essel Media and all have since left
the Republic.

Therefore, the invesiigations, according to the report, covered a wide spectrum of
foreign nationals who were employed at ANNT. The overall inlerpretation of the
report is that the foreign nalionals al ANNY had documents, however some nol
complied with the condilions of their visas. Il is also imporlant o note thal when the

submission was forwarded to the Minister.”

1486. Question No. 2490 was posed by Mr Mcintosh of Cope to the Department as follows:

“WWhether the Department will take any steps with regard 1o allegations (details
furmished) that some staff members from India were employed illegally and without
work permils by Afrika News Metwork 7. If not, what is the Depariment’'s position
with regard to (a) this matter and {b) other whisile blowers who bring similar
occurences o the attention of the Department. If so, what are the relevant details?"

1487. The Department responded that it acted immediately on the allegations:

*A preliminary investigation conducted by the Department confirmed that eight
foreigners were in possession of visitor's permits and in the country legally, The
condition of their permits allowed them to attend business meelings. The
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Depariment discovered that four of the eight foreigners had already left the country
and the remaining four were found to be conducting training for the employees bul
they were not on the payroll of ANNT.

Despite the fact that ANNT did not consider them to be their employees since they
were not remunerated for such an activity, the Department found that the four
persons have violated the conditions of their permits and were therefore ordered to
leave the country, The Depariment has confirmed that they all have left the country.”

1488. The Depariment also stated that whistle blowers were encouraged to call the
departmental hotline and were expected not to prove the allegations. The reply o the

National Assembly was published on 20 September 2013.

The nature and depth of the relationships between Mr Jacob Zuma and the Guptas

1489. Mr Sundaram™* is a journalist from India who has over 23 years of experience having
worked with various media houses. He came to the Republic of South Africa to take up
employment with Infinity Media Metworks (Pty) Ltd (“Infinity Media™). He stated that he
was approached by Mr Laxmi Goel ("Mr Goel™), the owner of Essel Media, a joint
venture partner with the Gupta family in Infinity Media. He was employed as an editor

whose obligations included setting up the ANNT TV station.

1490, In the main his evidence deall in some part wilh "The Mew Age”, the "Mew Age Breakfast
Briefings”, the SABC Archive deal and his reply to the criticisms of his affidavit by hMr M.
Williams, the editor of the Mew Age Newspaper from 2012 to 2017, as well as the editor
of the television news channel “African MNews Metwork 7 (CANMNTT™, RWr Williams

chose not to testify before the Commission nor did he apply to cross-examine anyone.

1 Affidavits and Exhibits CC1{a) + (b), (0 his book, and 1{e). Submissions by Mr M. Wiliams regarding Mr
Sundaram's affidavits, Supplemeniany affidavit CC(1)g), Transcript File 1/3, Day 104, p. 4 of 219

113 gubmissions by Mr W, Willlams, Exhibit CC(1)(e)
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1491. In his first affidavit of 5 April 2019 he gave a brief background summary of the New Age
topic, the ANNT channel, but also the SABC archive deal, which | will revert to under a
separate heading. He also described visa and labour law violations by the Guptas which
Is a topic to be referred to the Depariment of Home Affairs, which he did. His

supplementary affidavit of 29 April 2019 will be dealt with under a separate heading.

1492, Itis useful and appropriate (o quote from his first affidaswit;

“I arrived in South Africa on the 3rd of June 2013 and stayed here fill September 2,
2013, Duwring this time | worked with the Gupta family owned Infinity media and
worked as “Editor” to set up 24/7 television news sltation called ANNT.

An account of my interactions with the Gupta brothers, former South African
prasident Zuma and my experence satting up the television station have been givan
in the book “Indentured, Behind the Scenes at Gupta TV

| hereby affirm thal the contents of this book and events describad in it are true to
the best of my knowledgea.

After | armived in South Africa | gol to know that the then president Jacob Zuma's
son Duduzane was a 30 perceant sharehoalder in Infinity media.

However, it was president Zuma who was more involved in the project and its setling

up than his son.

| was part of a delegation from Infinity media that had three mestings with president
Zuma at his official residence in Pretoria to review progress of the television news
channel ANNT.

The delegation comprised of Ajay Gupla, Atul Gupta, Nazeem Howa, Moegsien
Wiliams, Ashu Chawla and me.

These meafings comprised of iwo parts. The first hour and a half was spent telling
president Zuma about the progress in the television project, Here he was (sic) bnef
about the progress in the construction of the studios, hiring and technical purchases.
He would also give feedback on various aspects of branding. For instance he would
give feedback on the logo designs.

He also had a keen interest in the investments being mads for the projects. Major
expense heads were narraled o him,

He would also discuss at length about the aditorial palicy he would want the statian
to follow. This included instructions to ensure that the station does nol end up being
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an “out and out propaganda station for the ANC®. He wanted the editorial team to
cover news items relaled to his rivals within and outside the ANC, but wanted o
subtly show them in a negative light.

Duduzane Zuma was never parl of these meetings.

The second part of these mestings were about businesses other than the proposed
television project. | was asked fo move out of the room during this time.

But from my conversations with Atul Gupta, Nazeem Howa and Ajay Gupia it was
clear this time was ulilized lo seek Zuma's help lo overcome challenges in their
other businesses.

After one such meeling | was told by Ajay Gupla that they had complained fo
president Zuma about how the Independent Election Commission, IEC was not
giving the Gupta owned newspaper “The New Age” any adverlizsing from its mult
million Rand adverising budgel. He said rival newspapers were being paid. He
told me that at the end of the meeting the president assured them that he would look
into the matter.

The second half of the meaetings were also used to inform president Zuma about his
cabinet colleagues who were refuctant to attend the “New Age Breakfas! Briefings™
organised by the Gupla owned newspaper and aired on SABC.

| was told by Mazeem Howa that these “Breakfast briefings” were “insanaly
profitable™ for them as the enlire cost of broadeas! was bome by the SABC. The
Mew Age had to invest in just the flimey permanant props and the cost of tha vanue
and hospitality. They eamed by selling tables (sic) at these events. Ha told ma that
often times (sic) the cost of the wenue and hospitality was also picked up by the
department or ministry thal the dignitary came from.

He also told me that the tables too were sometimes booked by the depariments and
minisiries from the budget.

| was told president Zuma helped not only in convincing the ministers and officials
lo attend these events and would also persuade them to usa tax payers money lo
pay for the venue and hospitality and ask stakeholders to buy tables at these avents.

As Duduzane Zuma was a shareholder in the Gupta's media venture al that time,
he would be a direct beneficiary of these “insane profits”.

These meetings happened after what is now known as the "Walerkloofl scandal”.
The scandal and if (sic) fallout in the media had made little impact on the relationship
between the Gupla brothers and President Zuma.

Zuma met the brothers warmly and extended all courtesies and hospitality to the
brothers and took to them as cose confidants.”
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Mr Sundaram’s visits to President Zuma's Official Residence

1493. Reference has been made above to Mr Sundaram’s affidavit. The crux of his affidavit
is that the Infinity Media delegation which included himself had three meetings with
Fresident Zuma at his official residence in Pretoria. Mr M. Williams, Mr Ajay Gupta, Mr
Atul Gupta and Mr N. Howa were the others. His interactions with the Gupta brothers
and former President Zuma were also described in his book “Indentured, Behind the
Scenes at Gupta TV, the contents of which he confirmed as cormrect. He teslified that
President Zuma showed paricular interest in the television project and investments
made in the project. Mr Sundaram testified that President Zuma even discussed lhe

editorial policy at length with the Gupta brothers.

1494, His second supplementary affidavit'™ is more detailed. He arrived in South Afnca from
India on 3 June 2013 and remained in South Africa until 2 September 2013. During this
time, he worked with the Gupta family-owned Infinity Media as “Editor” to set up the
247 television news station called ANNY. He was parl of four meetings between former
President Zuma and the ANN7/The New Age teams. Three of these meetings took
place at his official residence and the 4™ at the Midrand office of ANNT. Each one of

these meetings is dealt with below.

The First Meeating: 22 June 2013

1495. The first meeting took place on 22 June 2013. Mr Sundaram testified that he was told
by Mr Atul Gupta on 21 June 2013 that the appointmeant with President Zuma was
scheduled for 09030 the following moming, namely, 22 June 2013. He had earlier beean
told to prepare a detailed presentation about all aspects of the proposed TV project for

the President. Three copies of his presentation were printed and bound. The

1131 Exhibit CC{1)(b) of 29/4/2019



1496,

1497.

1498.

1499,

3

presentation contained details of such a confidential nature as would normally only be
shared with stakeholders. He was also told that the President’s son, Mr Duduzane was

a 30% shareholder in Infinity.

He was told thai there would be a meeting with President Zuma a few days before the
first meeting took place, but this could not happen as the President was not in Pretona.
He was also told that Mr Ashu Chawla, a trusted emploves of the Gupta family would

be the point person for the family at the President's office.

At the President’s residence the security was very lax. Mr Ashu Chawla had conveyed
the vehicle's registration number and the driver was waived in withoul fuss. Mo
identification was asked for. They were ushered into a well-appointed room to the
extreme right of the entrance. They were not frisked, were not asked to pass through
metal detectors and were not required to give over names and details to any security
personnel. Meither his cell phone nor his laptop was screened. Mr Chawla was waiting
in the room when they entered. He described the room; there was a shelf with a neat
colleclion of leather-bound books, there was a television set mounted on the wall at the
far end, a coffee table in the middle with couches around it and omate chairs in each
comer. The evidence relating to the details of the features of the rooms or what was in
the rooms was only important in case President Zuma disputed that such meesting ook
place or disputed that Mr Sundaram attended the meetings in question. As it tumed out,

Mr Zuma did not dispute anything.

After about an hour the remaining members of the Gupta delegation appeared. He was
told by Mr Nazeem Howa ("Mr Howa") that the two chairs closest to the entrance were

reserved for the President and the head of their delegation, Mr M. Williams.

There was ancther delay. In the meantime, Mr Ajay Gupta explained the crigin of the

channel name. He said that it had been suggested by the President himself during the
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last meeting they had with him on this issue. “Africa News Network™ had been taken,

so they decided to add the “7".

After a further delay President Zuma entered the room. He apologised for the delay.
He said that he had been away from Preforia and, because of thai, there was a number
Ministers who needed to meet with him. Mr Sundaram and Arun Aggarwal were
introduced. He and Arun were introduced. The President said: “l soon have to go back
to the meeting | left behind. | know there are a lot of things to discuss, but like they say
in Zulu we will just skin the animal today. We must leave the rest for later”. Mr
Sundaram handed the President a copy of his presentation and summansed the

content.

The phrase used by the President "we will skin the animal today” is a phrase used in
isiZulu as Prof OTM Nxumalo explained in a "Bayede” publication, It must obwiously not
be taken literally and contexi is important. [t is unlikely that the President spoke in
isiZulu but the importance of this phrase is that Mr Sundaram, of Indian descent, was
able to remember a phrase that is often used in the isifulu language. His memory of
this particular phrase serves lo support his version that he was present at a meeting

where someone conversant with that phrase in isiZulu used it

The President had a number of comments about what he prefermed to see, For example,
he said that he did not like the allegedly repetitive news presented on eNCA_ After that
it was mentionad that they wished to discuss the newspaper and commercials, and that
the television personnel should leave, the President warmly shook their hands, walked
them to the door and shook their hands again. All three meetings with the President

ended in this way.

Mr Sundaram testified that he was later told by a member of The New Age markeling

team that the remainder of the discussions were crucial for the paper to get government
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advertising and bring hard-to-convince Ministers and officials in as guests on The New

Age Business briefing.

After the so-called Waterkloof airport scandal, some Ministers and officials seemed
reluctant to be seen in public with Mr Atul Gupta or on a platform hosted by the Gupta
newspaper. Mr Atul Gupta told him that these Ministers and officials were convinced
after a nudge from President Zuma. The bad press and public outery following that
incident did not seem to have made any difference to the relationship betweean
President Zuma and the Gupta family. In the three meetings with President Zuma of
which Mr Sundaram was part, the two brothers bonded well with the President and
joked occasionally about the scandal. Mr Sundaram testified that it was like nothing had
happened. The brothers had fairly free access to the President's residence and the
Fresident often defended his friendship with them. That the Gupta brothers had fairly
free access to the President’s residence is supported by an event about which Mr
Sundaram did not testify. It is an incident about which Mr Njenje testified in respect of
the State Security Agency. He testified aboul a day when he atitended a meeting at
President Zuma’s official residence in Pretoria, in President Zuma’s absence, whera Mr
Ajay Gupta had a meelting with Ms Susan Shabangu who was Minister of Mineral
Resources at the time. Mr Njenje testified in effect that Mr Ajay Gupta was behaving
as if he was in charge and effectively taking Minister Shabangu to task for certain delays
in her Department either processing a certain application for & Mineral right or the award

of that right to one or other of the Gupta entities. He said he had to intervene.

In his book “Indentured” Mr Sundaram gives more details about this meeting. Here

is his detailed version:

“Two days had gone by since we had been told about the meating with Mumber 9,

and there was still no talk of when we would meet with the presidenl. Then, on one
Saturday, 21 June at about 11 pm, when we had just refurned home from offica, |
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got a call from Atul informing me that President Zuma would return the following
maming, and we had an appointment with him at 9:30 am.

| had moved out of the guest house by then and into an apariment that | =hared with
Arun, | woke up early and made tea. Arun came oul of his room in a smari green
suit, 'So we are meeting the big man today,” he said, almost taunting me to come
up with a humeorous retort. “Yes, we are mesting the big man for two hours today,” |
gaid, ‘Lel’'s finish our lea and gel lo the office quickly, | don't wanl us lo be
responsible for delaying the meeting.” | took the apariment keys ouf of my pocket
and pointed them towards the door. ‘The driver is wailing downstairs.”

Wea reached the Midrand headquariers of The New Age in about 15 minutes. We
worked for a couple of hours before Aslam called to tell us that a car from the Gupta
feet had armived fo take Arun and me o Pretoria. ‘Please leave immediately and
take the three copies of the presentalion with you, Rajesh ji. Ajay ji, Atul ji, Nazesm
ji and Mr Wiliams will leave in a convoy shortly. | have sent yvour vehicle number
and delails to Ashu Chawla, he will bé Wwaiting for you at the prasident's residence.’

Ashu was the CED of the Gupta-owned Sahara Computers, He had lived in South
Africa for many years and was the Guplas' point man for any coordination with the
president and the South African government. He was particularly close lo President
Zuma's son Duduzane.

| had heard his name meantioned for the first ime when | was asked o apply for my
temporary residence permit under the infracompany transfer process before | left
India for South Africa. ‘It can lake months to gel a South Adrican work permit. Wis a
cumbersome process. We have to advertise the posilion in South African
newspapers and then wait for six months, after which we provide evidence that we
have nol found a suilable local candidate.

Only then can we start the process of getiting a work permit. Even so, if there is an
official who does not agree, the request for a work parmit can slill be rejected,” Laxmi
had told me right after | signed tha contract to work for Infinity Media. "Bul Ashu ji is
a genius, and he has found a way around it. We will show the visas of people going
to work in South Africa as intra-company transfer.

Just fill in the visa form, gel police and medical clearance and get back to my office.
My office will issue papers cerlifying that you are an employes of Essel Media being
fransferred to South Africa,’ Laxmi added. "But all the paople | have recruited 1o be
the core team fo launch ANMT have got confracts from Infinity Media and not Essel
Media. They have never worked for Essel Media.

| hope this is not llegal?” | asked. ‘Absolutely legal, Rajesh. What rubbish are you
thinking? Trust me, Ashu Chawla will tell Shakeel at the South African High
Commission o accept your application forms. Shakesl and his bosses at the visa
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section have a message from the South African president's office to expedite the
visas. Do you think the president would do something illegal?’ Uday Kumar from HR
want to the High Commission directly without informing Ashu a day later. The High
Commission refused him entry, the reception connected him to the visa section, and
the guy who picked up the phone told him, ‘There is no Shakeel at the visa section.’

Laxmi was very upsel when he found oul. He sat Uday down and read out the rules
for applying for a visa in the fulure, 'Look Uday, | am upset that you would make
such a siupid mistake. You should inform Ashu ji, and only when he tells you the
appointed date and fime should you go or send anyone to the High Commission. ‘It
is not simple. They have to speak wilh the most senior people in government, and
anly after that is a message senl to the High Commission lo accepl the documents
and process them withoul creating a fuss,” Laxmi said in a fone that was not his

usual polite one.

5o it was clear to me very early on, even before | ever met him, that Ashu could pull
alrings in the government. He was close 1o the president and had a reputation for
getfting the toughast jobs done expaditiously for the Guptas. When Arun and | want
to the car, we heard 'Ham Ram', a greeling popular in Morth India’s small towns and
villages, curiously from one of the Gupfas’ white drivers.

An overwhelming majority of the personal employees that the Guptas had were
while. This always baffled me a bil. For all the talk Atul gave us about his ‘objective’
to empower the ‘poor and suffering black population” that was still ‘being crushed
under economic apartheid’, | did not see a single black employes during my various
visits fo their residence.

The chefs ware Indian nationals, the bodyguards ware mostly white, and so wera
the people who served food to the guesls. The driver politely changed the radio
station to Lotus FM, which played music in varous Indian languages.

There was a Gujarali Hindu prayer on. | am not religiously inclined and asked him
lo change to any radio station he preferred. [t was an sasy journay from Midrand o
Pretoria that Sunday moming, as the road was free of weekday traffic. Ashu kept
calling every few minutes to find oul where we were, and the driver wouild give him

our exact coordinates.

We reached the main gale of the president's residential compound and were

stopped at the security chackpoaint, Compared to my experience as a journalist in
the United Siates, UK, India, Afghanistan and even post-conflict Sri Lanka, the

security at President Zuma’s official residence was really very lax.

Aschu had conveyed the car's registration number, and the driver was waved in
without any fuss. The securly personnel did peer into the car as we passad by, bul
they did not ask us for any identification, although Arun and | were carrying our
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Indian passports just in case. The car drove (o the front stoep of the main building
and dropped us at the enlrance. The driver then parked right in front of the stoep
among about a dozen other cars. "The president must be having a busy Sunday,’
Anun whisperad to me,

We were ushered into a well-appointed room to the extreme right of the enfrance.
There was no frisking, we wané not asked to pass through metal detectors and were
nol required to give our names and delails to any of the security personnel, We just
walked in.

| was carrying my cellphane and my laptop as well as the three copies of the spiral-
bound presentation that Atul had wanted to be printed and bound: one for Prasident
Fuma, one for Ajay and one for me to keep in my hand while | made the
presentation.

Electronic devices are generally not allowed o be carried for such meelings and
even when they are aliowed they are thoroughly screened by securily personnel. |
could not see any X-ray machines al the venue. | could noi figure out if this was
special freatment for the Gupla delegalion, or if the secunty was generally of a low
standard. Ashu was waiting in the room when we enterad. This was Arun and my
first meeting with him.

Ashu was a reticent man in his mid-forties. He was not very outgoing and seemed
very praoccupied. He gave us a imp handshake and went back fo the comer of the
room opposite the door al the far end. His phone was charging, and he was
constanily sending and receiving messages. When are lhe others joining us? |
asked him by way of making polite conversation. He gave me a bit of a smile and
continued to fiddle with his phone.

The room had a shelf with a neat collection of leathaer-bound books; there was a
television set mounted cn the wall at the far end, a coffee table in the middle with
couches around it and omate chairs in each comer. Ashu seemed wormead, While
lhe place seemed like a wailing room, lhere was no one slsa there, only tha
delegation from the Guptas. | had seen many cars parked outside; surely there were
maore visitors?

It scon became clear to me that we were nol packed into a general “visitors' room’
and that this was a space specially reserved for us. Thare was a knock an the door.
Ashu jumped up. It was a member of staff from the prasident's office who camea in
to ask if we would like ‘waler, tea or coffee’. ‘Mo, thank you very much,” Ashu decided
for all of us. Arun and | nodded politely in agreement. | was wondering why the
olhers were nol here if we had an appointment al 9:30. Il was already 10.

Ashu’s body language made i clear thal something was amiss. After another half
hour passed, the door openad, and the remaining members of the delegation
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entered. Atul entered first, dressed in a dark suit, followed by Ajay in casual trousers
and jacket. Nazeem and Moegsien appeared in thair usual smart suils and ties.

Ashu sprang to his feet and rushed towards the door, bowing to touch Ajay's feet.
He then moved quickly and touched Alul's feet. Ajay acknowledged this gesture of
respect like any North Indian feudal lord would: he made a half-hearted attempt fo
atop him, “There are a kot of visitors today, sir, but we have been told he will come
and meet us soon. Pleasa sil, sir,’ Ashu told Ajay.

The two chairs closest to the entrance were reserved, | was told by Mazeem, for the
president and the head of our delegation, Moagsien. Nazeem sat on the couch near
the entrance, facing the chair reserved for the prasident, and Ajay sat besida him.
Amnun and | sat on the couch opposite them, with me next to Moagsien. Atul sat on
ihe chair near the television. Ashu sal in the comer opposite Alul, fiddiing with his
phone, which was shill changing.

The staff member from the president's office came in again and asked if we needed
any drinks. We asked for various beverages, which were soon served. ™ou
journalists have no issues taking advantage of hospitalitly paid by the taxpayer?
joked Atul. "Why? | pay faxes here in South Africa. Why should we not? | asked
him, only half-joking myself. ‘| was only kidding. You know we have paid taxes for
all our companies from the day we started our business.

Ajay ji has a philosophy about taxes. When God has given us so much wealth, why
should we do something as petty as not pay laxes and always be scared of being
caught? he replied. He locked al Arun and said, "You are a charfered accountant.
You know how it is in India. All the respectable companies maintain two books. One
for internal use, and one for the tax departmant. Wa have never dona that.” It was
now about 20 minules since Ajay had come in, and he was getting visibly impatient.

He turned to Ashu and made a gesiure. Immediately Ashu left his phone and went
out. He came back a few minutes later. 'Ajay ji, there will be a further delay. | am
lold he is in some long meetings with ministers. We have been asked lo wail,” Ashu
aaid. “You Know | hate to wait, Ashu ji. Please tell them we will have to leave if he
doas nol have lime for us today,” he said. | could tell Ajay was nol his calm self now.

Ashu again left the room and did not come back for quite a while. While he was out
of the room, Ajay started explaining the origin of the channel name. ‘President Zuma

suggested we name the naws channal “Africa News Metwork” in the last meeting
we had with him en the issue. The name was already taken, so we decided to call it

“Africa News Network 7.

We must make the president feel important, and tell him that we are taking
suggestions given by him sariously. He will like it if we sesk suggestions from him
on how to run the news channel. He would like to see us as his own channel. We
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do not have to implemeant all his suggestions, but he would like it if we ask him for
advice.’ Atul then took out the TV remole and swilched to the Indian news channel
Mew Dalhi Television, NDTV. We want all the graphics on our channel like NOTV.

We should have the graphics at the top and the bottom of the screen. There should
be many layers. The people of South Afnca want a screen that keeps moving and
updating. They do not get thal with eNCA." | tried explaining to him how it was
considerad less sophisticated to have oo many graphic bands and elements on the
screen, how it would be better to have a cleaner screen with a graphic band only in
the kower third of the screen. This was not what he wanted (o hear. 'l want the screen
lo be cluttered; we must dazzle our viewers with as many elements as we can.’ It

was pasl noon now, and Atul was getting very impatient.

Ashu, who had come back, was sent oul again to inform the president’s people thal
we would be leaving. "We will come back another day for the presentation,’ Aful aid.
Ashu left the room and returmed within a few minutes, ‘Ajay ji, President Zuma has
sent word that he will come out of the meeting and seé Us for a while. He wants us
o wait,” Ashu told Ajay. Even as he was speaking, President Zuma sntared the
room.

‘| am very sorry about the delay. | was away from Pretoria and there are many issues
my ministers want to discuss with me,” President Zuma said as he came into the
room, alone, with a broad smile on his face. He was not as tall as | thought he would
be. | could sensa from his informal demeanour that he knew the brothers quite wall.

Ajay introduced me and Arun. "This is Rajesh Sundaram. He is the edilor of the
lelevision project, and this is Amun Aggarwal. Arun ji is the business head. They have
both come from India recently and have many years of expenence working with
large international networks. You know the other gentlemen.” ‘| soon have to go back
to the mesting | left behind. | know there are a lot of things to discuss, but like they
say in Zulu we will just skin the animal today. We must leave the rest for later,
President Zuma said. 'Sir, | will ask Rajesh to give you a quick overview of the
project. He will answer any guestions you may have, and then we will ask the TV
team to leave, and we can discuss issues related to the newspaper,” Ajay said,
paointing to me. | handed President Zuma a copy of the presentation.

‘Sea the logo on the presentation, sir, it is ANNT. Like you said we are calling the
channel Africa News Netwark. We are following all the things you lold us, sir,' Ajay
told President Zuma, and pointed to the logo. The president seemed impressed.

He smiled at Ajay in acknowledgement. This will be the most technologically
advanced lelevision news slalion in Soulth Africa. The broadcasl, newsroom
automation and production systems we have are used by the top news networks of
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the world. Our newsgathering reach will ba the widest among our peaers, with

bureaus, studios and live sources proposed in every provinca.

We will also have a network of comespondents across major African and warkd
capitals. Our newsgathering leam will be predominanily female and young. We will
train our journalists and technical staff to the best international standards,' | said as
President Zuma flipped through the bound pages of the presentation, stopping
occasionally to read. | explained the programming mix and the emphasis on
provincial news through two provinecial news bullefins a day, the daily Africa bulletin
and half-hour bulletins on sports, entertainment and lifestyie. He listened intently
and did not seem impatient to get back to the meeting he had left midway.

| axplaimed to him how the integration of the newsroom and main studio, and placing
the main anchors’ desk on a revolving platform, would give every bullatin and fime
band a different look. | told him about the various visual alements on the news floor,
the robofic cameras and the state-of-the-art PCR. 'Pleasa leave a copy of the
presentation with me. | will study it in detail and will gel back to you with input in a
couple of weeks after President Obama's visit when we meet again. It looks good
now. | think you should keep the funny shows oul, Lampooning politicians for cheap
humour is not news.

| hate the one they have on alNCA," Zuma told me. The news on eMNCA is repeated
a o1, and that irritates the audience. You seem to have a broad programming mix,
&0 you will not have to repeat =0 much. Mo bulletin should be repeated, it should be
served fresh,” he added. ‘Sir, now we will discuss the newspaper and commercials.

| will ask my colleagues from TV fo leave,” Ajay said, looking al us.

As we rose to leave, President Zuma got up too and warmly shook our hands. He
then walked us to the door and shook hands again before we lefl. All three meetings
| had with President Zuma ended this way. Nazeam, Moegsien, Ajay and Alul stayed
an. | was told later by @ member of The New Age's marketing team that thess
discussions were crucial for the paper to get government advestising and bring hard-
te-convince ministers and officials in as guests on The Mew Age Business Briefing.

After the Waterkloof scandal, some minigters and officials seemed reluctant (o be
sean in public with Aful or on a platform hosted by his newspaper. These ministers
and officials were convinced after a nudge from the president, Atul told me. The bad
press and public outcry following the incidenl did not seem lo have made any
difference to the relationship between President Zuma and the Gupta brothers. In
the three meetings with President Zuma thal | was a part of, the two brothers bonded
well with the president and joked cccasionally about the scandal. It was like nothing
had happenad.
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The brothers had fairly free access to the president’s residence, and Zuma left his
ministers waiting for hours lo attend meslings with the Guptas. Atul once showed
me newspaper clippings of Prasident fuma defending his frisndship with the Gupla
family in parliament. “Zuma, who was forced (o publicly defend his relations with the

Guptas for the first time since the plane-landing scandal, dismissad all allegations
against kim in relation o the Guplas as “rumours™,” he said. "See, | told you the bond
hat we have with the president is deep.

The media and the DA will iry iis best to creale a rift between us, bul he will stand
by us like 3 rock. The president will defend us always," he said, showing me the
newspaper clippings. | found the discussions of commercial issues of The Mew Age
and ANNT intriguing. There had baen a lot of noise aboul The New Age and the way
the govemnment supported it, and it seemed to me thal these discussions were
probably around a similar kind of support for ANNT."

The Second Meeting

1506. The second meeting occurred duning July 2013 but Mr Sundaram could not remember
the exact date. Howewver, he testified that it was a Sunday. It took place in the room In
which the first meeting had taken place, and was attended by exactly all the people who
had attended the first meeting. This time Mr Chawla picked him and Arun up from the
Midrand office. The mesting reviewed the progress of the studio project but the primary
focus was on “editorial content” and President Zuma wanted to share his vision theraof.
The seating arrangement was identical to the last one. When the President armived he
was shown the channel! ID, and asked to see it a number of times President Zuma said
that it looked impressive. He made cerlain suggeslions, namely thal they should not
convert this into a publicity channel for the ANC and himseif. If they did that, they would
have no credibility. The views of the opposition and his rivals in the ANC had to be
presented as well. The eNCA only presented the government and himself negatively.
They needed a channel that presented the positives that the government was doing.
He added that he would be in Mpumalanga the following week and that he would meet
people in the local communities and announce measures for their welfare, President

Zuma said that he was sure that eNCA would not cover that but would seek out
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opposition supporters and report negatively. President Zuma added that their teams
should be present two days before him to do background reports. He was assured that

this was possible.

Mr Mazeem Howa then asked the President to recommend journalisis and presenters.
The name of Mr Jimmy Manyi then came up for the first ime. The President offered to
speak to him regarding talk-shows. He also wanted to know the names of any other
high profile journalists who would be selected. Mr Sundaram added that it was strange
to him that the President would allocate two hours of his time on a Sunday to the ANMT
project. Mr Sundaram testified that the intensity of President Zuma’s interest in the
project was like that of a full shareholder. He exited the meeting in the same mannear

as he did the first. The newspaper team remained behind.

Mr Sundaram later asked Mr Nazeem Howa why the President showed so much
interest in editorial and personnel matters. The reply was that his son, Mr Duduzane
Zuma, held a 30% share in the company. |f the newspaper was able to get government
advertisemenis, they would be able to break even in the first yvear. If the news channel
that he was heading would be pro-ANC and pro-Zuma and would be headed by people
close to the President or even chosen by the President himself, there would, in his
opinion, be a clear conflict of interest in the light of his son's shareholding in the

newspaper and television news channel.

| directed the Commission’s Legal team and Investigation team to establish whether
President Zuma was at Mpumalanga during the week he said he would be in
Mpumalanga. As a result of that direction it was established that during the week when
Mr Zuma had said he would be at Mpumalanga, a journalist Ms Pillay fumished the
Commission with an affidavit to the effect that she attended an event at Bushbuckridge,

Mpumalanga, which was addressed by Mr Zuma during that week and subsequently
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wrote an ariicle thal was published in one of the newspapers about the event. Her

evidence served to corroborate Mr Sundaram's evidence that he had attended a

meeting between President Zuma and the Gupta brathers at which President Zuma had

said that he would be in Mpumalanga during that week. In other words, if indeed, as a

matter of fact President Zuma was in Mpumalanga that week, that would tend to support

Mr Sundaram’s evidence. |n part, because of this comoberation, | find that that that

meeting did take place and Mr Sundaram altended il. the Women's Day celebrations

at Bushbuckridge on 9 August 2013."'*%

1510. Mr Sundaram gives more details aboul this meesting in his book “lndentured.” His

detailed version follows:

“The second mesting with Prasident Zuma happaned in July. ‘He feals good if we
give him the fesling that he is moulding the news station. It is always good to have
the head of state on your side. He will give us some suggestions. We do not have
to follow all his suggestions, bui we will make polite noises and we will follow the
suggestions that are acceplable fo us,

Atul told me before the meeting, reiterating a point his brother and he had madea
many times before. Like the previous one, this meeting ook place on a Sunday
moming. Ashu Chawla came in his car to pick us up from the Midrand office. He
was mosfly silent during the ride to President Zuma’s residence in Pretoria, He
scemed precccupied and kept checking his phone for messages as he drove, "Have
you lived hera for long, Mr Chawia?' Arun asked him. “Yes, 17 years. | have baan
with Aful ji right through at Sahara Computers,” he said with a rare smila through his
maoustache.

‘So you are a requiar South African then? Arun asked. Yes," Ashu replied, curily.
He then played a CD with raunchy Hindi Bollywood songs refemred to in India as
‘item numbers’. ‘So you have a taste for “item numbers”, Mr Chawla. Now thal's a
facat of your personality that we never knew about,” Arun leasad Ashu.

He smiled sheepishly and continued driving. Arun had run out of topics lo strike up

a conversation, and Ashu was sileni throughout the remainder of the journey.

1932 Exhibit CC1)(]).
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As we reached the security gate at the president's residence, the security guards
recognised him and waved the car in. We went to the same room we had been
waiting in the last ime and sat in exactly the same places. Ashu went to check on
the president's availability. Nazeem, Moegsien, Aful and Ajay arrived about half an
hour later. Ashu sprang to his feet and touched the brothers’ foet,

The seating arangement was identical to that of the last meeting. 'Rajesh, today |
will ask President Zuma o give us a broad overview on editorial policy and also
some suggestions on who we should hire as preseniers. We will hear what he has

to say, but we will only do whatl we think suils our vision,” Ajay Gupia told me.

As long as it was just a formality and we wera not bound by what he was saying, |
was happy to play the game thay were playing with the president. | nodded. The
video logo montage or the “channel ID° for ANNY had been made by a graphics
designer in India and had reached us just a few days before the meefing.

Atul wanled me o load a copy on my laplop so we could show it to the president.
‘Rajesh, we will show it to the president today. We can make a million presentalions
an paper, but he will know the project is progressing fast only when he sees videos.
He is a simple man. | am sure ha will ke very happy lo see it," Alul said. "Sir, the
president has many visitors from his family today. | have sent a message that you
have arrived, and he will join us very shortly,” Ashu told Ajay.

The president arrived shordly thereafter. He was shown the channel 1D, He asked io
see il again and again. 'Sir, if you like this montage, we will give it the final ge-ahead,’
Bl said. ‘It looks good. It is impressive,” President Zuma said, asking o see it one
more fime. He had the copy of the presentalion we had given him in the last meeling
with him. ‘| have a few suggestions.

We must not convert this into a publicity channel for the ANC and me. If we do that,
we will have no credibility. You must present the views of the opposition and my
rivals in the ANG as well, The push in our favour should be subfle. You are a
seasoned journalist. You know how thatl can be done... eNCA only prasents the
government and me negatively. We need a channel that presents the positives that
the government is doing,” Zuma said looking at me.

Daspite Atul's constant reminders thal we'd only do whal 'suits our vision', President
Fuma's directives on edilorial palicy puzzied me. ‘| will be in Mpumalanga nexl week,
and | will mest paople in the local communities and announce maasures for their
welfare. Bui | am sure eMCA will not cover that. Their reporter will seek out
opposition supporters and do a negative story on how the locals hate me and feel |
have done nothing for them,' Zuma said. 'Sir, we will have a reporter and camera
operator attached to yvou at all times,
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You will have to ensure that they are accommodated in the plane that you travel on.
We will do a live telecast of all your engagements. We have outside broadcasl vans,”
Ajay said. almosl culling in. *es, that can be easily arranged. Bul your coverage
will be shallow if you come with me, Our teams must move in two days ahead of me
and do background reports that tsll viewers how our policies are helping the peaple,
s0 that they get the full picture and not the distorted one they get now. Is that
possible?” Zuma asked. 'Sir, we will make it possible.

We hawve the technology to go live from anywhere in the country, and we have
bureaus in every province. We can send reporters with you, and we will also send
reporfers in advance. The posilives of the govermment will surely be highlighted,”
Ajay answered, with folded hands. ‘If newspapers and television news channels
show that the people are happy and benefitting from what the government is doing
fior them, the peopla will believe it. What is happening now is just the opposite. Show
the critics saying that the government is not working, but also show many cases of
how the govermment is changing lives. That way we keep tha credibility and we also
show the govemment in a positive light," Zuma said. 'l am sure you will have the
best international standards of production. That is very important. The news bulletins
should be slick,’ he added.

Mazeem then asked him to recommend journalists and presenters. It was at this
meafing that Jimmy Manyi's name first came up. ‘He will be most suited for your talk
shows. If you want, | will speak wilh him as well,” Zuma offered. ‘| am sure there ara
many presentars available. Just do lel me know if there is any high profile journalist
you may have selected, he added.

The conversation was now beginning to sound like an intemal HR meeling. He had
allocated two hours of his time on a Sunday, while his family was wailing, to ANNT.
Tha intensity of his interest in (he project was ke that of a full shareholder, President
Zuma was happy to sit for hours gelling briefed and giving input on minute aspecis
of the venture. The time he spent halping out with the ‘commercial' aspects was
most intriguing. *Sir, the DA has a very effective PR machinery, and they chum out
press releases very day, twisting facts and turmning them against the government.

Most journalists eam a salary by just reproducing DA press releases and news
reports. We have lo keep such journalists oul.” Mazeem said this to immediate nods
from President Zuma and the Gupta brothers. | exited the second meeting the same
way | did the first. Ajay asked the TV team lo leave, so that the newspaper team
could have somea alona time with the president.

| later asked Nazeem why President Zuma insisted on lecturing us on editonal and

personnel matters. ‘Don't you know? Hasn't Laxmi ji told you already? He has a big
say in this wenture. His son Duduzane holds 30 per cent in the company. His

involvemenl is very critical for the first year of our operations. If we are able to get
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govarnmant advertisaments, we will be able to break even in the first year,” ha told
me. If this were true, it would explain a lot, and it felt as though everything was falling

into placa.

The news channel | was heading would be a pro-ANC, pro-Zuma channel that was
promoted and run by not only people close to President Zuma but by President
Zuma himsealf, If Nazeem had his facls straight and Zuma held the shares through
hiz son, he would be projecled positively in the news bulleling. In this scenario |
could see how he would use his position as president o ensure government
advertising for the station. It also seemed, if this was the truth, that there was a clear
conflict of inlerest as his son had a slake in not just the Gupla-owned newspaper

bail also the proposed lelevision news channal.

As 3 30 per cenl stakeholder, his son would get 30 per cenl of the profits earmed
from the revenues the president was helping them generate.”

The Third Meeting

1511. The third meeting tock place in the first week of August 2013 but he could not remember
the date. It was also at the President’s official residence in Pretoria but in the evening.
Mr Williams was not present. The meeting was held in a larger room to the left of the
main entrance. Mr Duduzane fuma also attended this meeting but his interventions
were not serious. Having first been ushered into the waiting room, they proceeded to a
larger room with a TV set. There were various sealing arrangements. They sat around
a coffee table. President Zuma then entered and was shown a number of news bulletins
that they had produced. Mr Ajay Gupta told President Zuma that the project was anly
about 50% complete. One wvisual showed Mr Julius Malema exiting a helicopter.
According to Mr Sundaram, Mr Ajay Gupta pointed out how “corrupt” Mr Malema looked.
These visuals had been bought from the SABC. The President was very happy with the
graphics and the bullelins. However, he said that he did not want to be present when
the channel was inaugurated as this would affect their credibility. The next day he was
told by Mr Howa and Mr Atul Gupta that they had secured R20 million worth of business

the previous evening.
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1512. By this time Mr Sundaram had decided o resign as editor al ANN7 and to relumn to
India after the launch. What really pushed him was the violation of editorial integrity and

dubious commercial dealings at ANNT.

1513, Mr Sundaram gives more details about this meeting. Here are the details exiracts

from his book “fndentured.”;

“The Third meeting with the president happened a few weeks laler, in the first week
of August. We had started producing news using a very basic FCR that was not fully

integrated with the newsroom syslems and the servers.

We were days away from our amendead [aunch date of 21 August, and the technical
team was nowhere close o handing over the studio or a smoothly funclioning PCR
or even integraled video ediling systems 1o the editorial feam.

I'was in the PCR overseeing the rolling of a bullelin when Atul sent word that | must
meel him al the cafeteria immediately. "We have an appointment with President
fuma this evening. He wants a quick review of the project, and | would like you o
take the bulletins we have produced over the last few days. We have to make him
happy, 50 make sure we lake bullelins where a majority of the slories show him in
a good light. | do not want a bullatin filled with Malema,’ he said.

Former Zuma loyalist Julius Malema had just founded a new opposition parly to the
ruling ANC called the Economic Freedom Fighters. The bullstins we had produced
at that time were, unsurprisingly, full of technical glitches and were anchored by a

group of models hired by Alul and trained by Gerry Ranlseli-Elsdon.

The young women were very raw, clueless about the news they were reading and
very unfamiliar with a studio setting. | was not comfortable showing these bulletins
lo anyone oulside of the newsroom. Thay were produced as praclice or dry runs,

nothing more.,

The plan was to take a chip reader to President Zuma's Praetoria house and connect
it to a monitor for him to see the bullelins. | went back to the PCR and asked the
team fo put a few of the bulletins we had produced on a chip. The team put four
recent bulletins on tha chip and handed it Io me. We left in Atul's car at aboul 7 pm.

Ashu and Ajay were going to meet us there. Nazeem lravelled with me in Atul's
chaufleur-driven car. ‘Has someone informed Arun? | asked Nazeem. ‘Don't bother
with Arun. He is not going to this meeting,” Nazeem rephed. Moegsien was in Cape
Town and was unable to join us. "We musl discuss the |EC issue wilth him today. |
am told tha IEC is set to run a major advertising campaign in all the big newspapers.
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It is unfair for them not to advertise in The New Age,’ Nazeem told Atul. ‘Ajay bhai
has already briefed him about this. We will get some action today,” Alul replied.

Atul had crganised a chip reader and a 14-inch broadcast quality monitor to be sant
lo Ashu earlier in the day. He was fo bring these for the meeting. We were ushared
into the same waiting room whens we had been before. Soon Duduzane fuma
walked in and greeted us before proceeding to hug the Gupta brothers, "We have a
surprise for vou today, Dudu, We will show you the bulletine we have been
producing,” Ajay Gupta said with an animated movement of his hands. '‘Good, 50 we
should move to the next room. It has a large TV.' He started moving out, and all of
us followed him.

This was a much farger living room that had various seating arangemeants and a
large TV set. We sat around a coffee table. Ashu took out the chip reader and the
cables. There was noi enough cable to connect the chip reader to the large TV
mounted on one of the walls. | gave the chips to Ashu.

He placed the chip reader and the monitor he brought with him on a coffee table
and connected the cables. President Zuma walked into the room and wanted to
know about the equipment. 'We want to show you a few bulletins that we have
produced,’ Duduzane said.

This was the first ime Duduzane was seeing the bulletins. He had no clue about the
process and effort that had gone into producing these. He had never attended a
single meeling or even bothered to visit the studio and learn about the problems
there, but today in front of his father he had no qualms aboul taking credi for the
bulletins.

The Gupta brothers smiled indulgently a5 he spoke. "Sir, we want feedback on this
toc. We want you fo tell us if we are on the right track. Our equipment is not fully
hera, and this is not 100 per cent of what we will look like when we launch. This is
maybe S50 per cent,’ Ajay said with a broad smile on this face. Ashu pressed the play
button, and the first bulletin stared with the channal 1D followed by the headlines.
The anchor made a few fumbles, but that did not seem o bother the president.

He watched the first 15 minutes with rapt attention. 'Sir, we can fast forward the
bulletin, so that you can see thae others too,' Ajay offered. ‘Lel it go on, | wanlt to see
some more,” President Zuma said. “Daddy likes the anchor, his eyes light up every
lima sha comas on. |5 that why you want to see some mere? Duduzane joked.

Everyona in the room broke info laughter. "See the visuals we are using for Malema?

It is of him getting out of a helicopler. He looks corrupt, doas he not? We always use
thesae visuals when we talk about Malema. This is a subile way of telling the peopla

he is corrupt withoutl saying a word," Ajay said, peinting o the screen. President
fuma smiled. Ajay knew nothing about the content.
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The editorial team used thesa visuals because these were the only visuals available
in the archives bought from the SABC. He had just made that up lo please the
prasident and from the look on his face it seemed he was happy. President Zuma
watched all the bulietins. “You have a good thing on your hands. This is much better

than the bulletins on the SABC. Those are homible. | ike the way you have usad the
graphics. It reminds me of the international channals. If this is what you will [ook like

on launch day you will be a hit,;’ President Zuma said with a smile.

The SABC had launched its 24/7 news channel a few days before, on 1 August
2013, This was the endorsement the Gupta brothers were looking for. They had

soflened President Zuma before their meeting on commercials, and they could
hardly hide their glee. ‘So you say the final product will be much belter than this?'
President Zuma asked, looking at me. 'Sir, it will surely be much better, as we will
have completed the integration by than and will have much more equipmeant at our
disposal to make the bulletins slicker.

| am not very happy with these bulleting; they are just practice runs,” | replied. 'l am
happy with aven this. You guys keep this up.” President Zuma was beaming. "Sir,
you mus! come and press the bullon to inaugurate the channel on the 21sL | know
you have declined before, but you must inaugurate the channel. We will have our
edilors do an exclusive interview with you at the venue,” Atul said with a broad smile
and his hands folded. Thal will not send the right message. It will not do vour
credibility any good. | am part of the project, and | am always ready lo give an
interview after a few weeks,” Zuma replied firmly.

At this point Ajay asked me to go back to ihe office while Atul, Nazeem and
Duduzane met him for discussions about the newspaper and commercial issues. |
was told the next day by Nazeem and Atul that they had secured 20 million rand's
worth of business the previous evening. By this time, | had decided o resign as
aditor at ANNT and go back 1o India after the launch. It was happening without the
extensive raining | had suggested, It was happening without test runs with all

systems and equipment in place. But what really pushed me to resign was the
viclation of editonial integrity and the dublous commercial dealings thal | had seen
with my own eyes.”

The Fourth Mesting at the ANNT Office

1514. The fourth meeling was held at the Midrand office of ANN7 on 19 August 2013 just 2

days before the slalion was to go on air. The usual altendees were there, as was Mr L

Goel, Mr Duduzane Zuma, and President Zuma. President Zuma toured the studios,
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newsrooms and technical areas and met the staff. Mr Atul Gupta insisted that no

recording be made of President Zuma's visit. The President himself said that any

association with him at that time would be bad for both of them.

1515. Mr Sundaram made a further supplementary affidavit on 22 January 202073 He

confirmed that his book was a true account of his expenences while working as “Editor”

during the setting up of ANNT in 2013. He said that the guotations used in the book

were not verbatim the words used in conversations but they conveyed the accurate gist

of what was spoken.

1516. More extracts from Mr Sundaram’s book “indenfured, give additional details aboul

this meeting:

"My last mesting with President Zuma happened just 48 hours befora AMNMNT
launched. | was told that the president would make a quick trip (o the studio 1o take
a |pok for himself, and he was expected to stay on to see the roling of a news
bullatin,

| was part of the team that would show him around. This was a crtical time as | was
virtually camping in tha offica, sleeping for a few hours in a temporary rest area

created for a few members of the core team on the first floor of the New Age office.

| was in the morning editorial meeting when | got a call from Aslam to come and
receive the president. ‘He is expecled anylime now; Laxmi and Atul ji wanlt you here
immediately,” Aslam said. Qulside, | found Mazeem, Laxmi and Atul were already
there, With them was Duduzane Zuma. | greeted them and waited with them for the
préesidential convoy to armive.

It was cold that day and | had forgotten to take my jacket with me as | nushed out,
Alul teck the scarf he was wearing and wrapped it around my neck. | couldn't know
al that time that this gesture would come back to haunt me later and subject ma to
humiliation and belittlement at the hands of the man who made it.

At that tima, Karun Shawnay, the head of production, sent a news camara leam out
o record the president's visil. The cameraman positionad himsalf to record the
president getting out of his car. There were other crews he had set up inside the

1133 Exhibit CC{1)(g)
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studio to record the president visiting various deparments. ‘We do not want any
record of the president visiting the studio. Can you please ask the cameramen lo go
away. Also please tell everyone thal lhere will be no recording of any of Prasident
Fuma's movements inside the studio... not even with cellphone cameras,' Aful
whispered into my ear.

| calied Karun and asked him to move the cameéra crews away. Alul wanted to keep
the vigil a secrel, he was s0 suspicious and distrusling of evervone, but with over a
100 journalisis in the studio, it was almost impossible. The presidential convoy
arrived and was taken to Laxmi’s office. 'Sir, would you like to give an interview o
our news team? Atul asked. "We will air it on launch day.” ‘| have already said | will
give ANNT an interview later, after a few weeks.

Any association with me at this time will be bad for the both of us,” President Zuma
answarad, | lad the team out of Laxmi's office, into the hall on the first floor whare
Mary Naidu and her programming team sal with the web team. President Zuma
played the part of a poliician, going to each team member and shaking his or her
hand. He waved lo the employeas who were not within hand-shaking reach. We
then took the stairs and moved into the newsroom.

His presence craated a flutter on the floor. He waved to those working there., A live
bulletin was being rolled at that time, and he waited for a while as the young anchor
read her piece from the teleprompler. He waved to her and moved inlo the comdor
that housed the technical departments. He first entered the PCR. Things were
smoath in the PCR when he arrived. The systems were working fine. We had cut
live to a reporter outside the courthouse where the Oscar Pistorius frial was
happening.

He wanted to know from me whal the exact funclion of each of the people in the
PCR was. He also asked me about the audio panel, the vision mixer and outpuls
coming from various sources on the screens in front of him.

He stayed there for aboul 200 minutes. He than moved to the senver room, lhe
graphics room, the master control reom and the video editing bay.

He was shown a few of the promos produced by the team in the graphics room. He
asked to see a few of the promos again. On his way oul he quickly slipped back into
the PCR. This time there were lechnical glitches, the on-air graphics system
collapsed, and the live sources started failing.

He stoad at the PCR for another 15 minules and then moved towards the doaor.

Laxmi, Atul, Nazeem, Duduzane and | saw him off. He said he was happy before ha
left. Atul assured him that the station would be run ‘as per his guidance and wishes.”
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Additional evidence from Mr Sundaram relating to the nature of President Zuma's

relationship with the Gupta brothers

1817,

1218.

1519.

On 4 June 2013, Mr Rajesh Sundaram and some of the team which arrived from India
the previous day met with Mr Atul Gupta and Mr Nazeem Howa at the Gupta office at
Corporate Park in Midrand. The nature of the meeting was very tense. Mr Atul Gupta
was the only person speaking at the meeting and he informed the team that there would
be a re-designation of roles. He told the Indian team that even though they were
experienced professionals, they could not appoint any of them as the head editor and
the business head because South Africa was a very racist country and would not
respond well to foreign nationals heading up a media house. Mr Atul Gupta then tried
to substantiate his claims by saying that all the media houses in South Africa were
owned by white people and that they (the Guptas) faced much opposition when they
announced that they would be setting up a newspaper. Mr Atul Gupta then referred to

the Waterkloof landing incident and what was written about them (the Guptas).

Dwring this meeting, Mr Sundaram says that he and Mr Aggarwal, “realised then that
an influential member of the government was a shareholder in the company under a
black economic empowerment (BEE) deal. But | did not know who it was at that point.”
Mr Sundaram further said | found out much later about a deal that Atul had made 1o
get 75 crore Indian rupees in the first year of operation. The deal seemed (o be {0 use

the president’s influence to get various government departments and ministrias to pay
a part of their advertising budget to ANNY in the form of advertising.™" '

Mr Sundaram also recalls their first meeting they had with MultiChoice and how thay

were told to insist on getting Channel 404 as the channel for ANNT as all the other

1M |4, p 46-7,
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media stations were from Channel 400 onwards. According to Mr Sundaram, Mr Atul

Gupta told them before the MultiChoice meeting:

“Ajay, my brother, is talking with the highest office in the country to ensure that we
ged this slof, bul you must also push from your level.” 1135

Cin another occasion Mr Sundaram says Mr Atul Gupta said:

“Channel 404 is the anly vacant slot next to eNCA, but these people will not allocate
it to ws uniil we hit them with a stick on their head from the highest office. 405 is

Russia Today, and we will be pushed to a slot lower than 410, and no one will walch
us."1136

1520. Mr Sundaram went on lo say:

"It was telling how the Guplas were not willing to subject themselves to the quality
control and technical checks that MuliChoice wanted, yet were willing to invoke the
president's office to put pressure on MultiChoice to give them the 404 slot.” 1137

1521. It is most painful to learn that someone from another country who came to our country
and did the things that the Gupta family members did to us as South Africans in this
country came to the conclusion that South African officials not only can be bribed but
that they can simply be bribed by a free meal or a drink. That's how low the Guptas
thought of us as South Africans. It must be because of the expenence they gained fram
those South Africans with whom they had intimate dealings. Among them is obviously
Mr Jacob Zuma. | cannot help but remember Mr Hlaudi Motsoeneng's evidence in
regard to the SABC and MultiChoice confract because in his evidence Mr Molsoeneng

told the Commission how he enjoyed curry at the Gupta residence.

113 |d, p 65.
136 |d, p 68,
1137 i,
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1522. Al a meeting at the Gupta residence in Saxonwold, Mr Sundaram attended a meeting
with the Gupta brothers, Mr Singh and other Indian nationals who were part of the team.

At the meeting Mr Sundaram says Mr Ajay Gupta said the following to him:

*Rajesh, Laxmi ji told me that you think many people will not join us because they
fear we are going lo be pro-ANC and pro-Zuma. Tell them we are not. See, the
Waterkloof incident has made us a household name in this country, If the Gupta
family launches a news channal, it will be watched. Even our enamiss will want to
know what we have 1o say. It is a fantastic opportunity; our reputation will get us
eyebals. We will be one of the top-viewed TV stations from day one."1138

1523, Describing the move {0 South Africa and how he was doubting his move, Mr Sundaram
went on to describe how the Guptas sought to justify the Waterkloof incident despite its

negative media coverage for the Gupta family. Mr Sundaram said that Atul Gupta said

to him:

*Like: Laxmi, he blamed the media for playing up the incident. He claimed his family
had the required permission to land the jet, and in the same breath he mentionad
the proximity his family enjoyed with President Zuma and his family.

‘President Zuma is on our side, he knows our family, and we helped him whan he
was down and out; ha will help us through this as well, You know, top ministers of
the Zuma cabinat attendad the wedding. This is a direct endorsament for us, The
personnel against whom action has been taken will be reinsiated very soon. We are
an influential family here, and no one can point fingers at us,” Atul boasted.

‘We have close relations with everyona in the AMC. If Zuma is ever ousted, | can tell
you for sure that the next one in line from the AMC would be close to us as well. VWea
are banias, and we know how fo keep our business interesis prolected,’ he
added."1139

1524, Mr Sundaram went on lo say:

"3 o 75,
138 19, p B2
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"Atul seemed to enjoy the notoriety thal the Waterkloof landing gave him. He would

often amuse young staff al restaurants and ushers at conferences by introducing
himself as “Atul Gupla of Waterkloof lamae™ 1140

1625. Mr Sundaram also touched on how the Waterkloof landing incident had negalively

impacted The New Age newspaper revenue. He wenl on lo say:

“The only saving grace for the paper was the regular New Age Business Briefing
broadcast on SABC. This was a cash cow. Atul twisted arms at the SABC o give
him a monitoring slot for a guestion-and-answar format breakfast show featuring key

national and provincial ministers and officials.

Mazeam told me that each of tha shows eamed them up to 1.8 milion rand. Tha
paper's markefing team was always busy booking ministers and venues and the
hospitality, and the SABC fooled the cosls for broadcasting. The New Age eamed
from not just the sale of tickets but also from various government departmenis.

Atul boasled to me once thal he could get any national or provincial minister he
wanted for the show,” 1141

1526. Mr Sundaram also touched on how Mr Atul Gupta used the period before The New Age

Business Briefings for networking opportunities with the Ministers. Mr Sundaram says:

“These meetings were aimost always focusad on sesking advertisaments from the
minisiries or depariments they represented and clarifying issues raised by the South
African media, including the Waterklool scandal.”

1527 . In addition, Mr Sundaram spoke on the decline in advertisements from the private sector

on ANNT because of the notoriety of the Guptas. He said:

“The decline in advertising revenue was something thai on the surface did not seem
to worry Atul or the senior management al The New Age. It was discussed during
meelings with President Zuma as well.

The Waterkloof scandal had clearly had a deep impact on Atul, despite him joking
about it in public. During a meeling, discussions veeraed towards the incident and

044 p B4,
14114, p BS.
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how the Gupta family had been ‘humiliated’ and slighted by the media and a ‘few
inimical officials’.

‘One day these officials will know the power of the Gupta family. Right now we are
forced to be on the defensive, but that will not always be the case. We will remember
these people and will definitely leach them a lesson when we can, and | am sure we

will one day. Young children in my family have been scamed for life, and that is not
something anyone in my posilion is [kely to forget or forgive” he old me

He was refermring to how the young bride and greom were put through what he called
frauma’ by his ‘business and political rivals.” 1142

Mr Sundaram also described how Mr Atul Gupta enjoyved discussions that centred
around the "Guptagate” saga and would often have mock interviews/scenarios with
potential journalists and candidates at ANNT. Mr Sundaram said that Mr Atul Gupta
would tell them to ask him difficult guestions surrounding the “Guptagate”™ as a test.
Mr Sundaram found it quite strange that, when “President Zuma suggested his old
confidant and former government spokesperson Jimmy Manyi be made the host for
such a show, Alul put him through the test too. It was strange how Alul steered clear of
media questions and had a family spokesman and Mazeem answer questions related
to Guptagate, yvet he enjoyed answering guestions in the mock interviews with eager-

to-please job seekers.”'?

Mr Sundaram recalls an instruction he received from Mr Atul Gupta after one of their
morming review meelings. He said that Mr Atul Gupta asked Mr Waggerwal to prepare
a presentation with which The Mew Age creative head Mr Aslam Kamal was asked to

assist them. According to Mr Sundaram, Atul said the following:

"Use glossy paper and make a colourful folder. Pick up good photos from the
internel and Photeshop and usae the logo. Baba should ba happy with this, We will

go o meel Number 9 any ime over the next few days, so do il as soon as you get

147 |d, p 86,
1143 19, p BT,
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the text. | want you to make three copies, one for Number 8 and two for us to keep
handy."1144

1530. Atul, after clarifying to Mr Sundaram that they do no call President Zuma by his name

but call him Baba because they believe their phones are tapped, went on to say:

“Baba, he told us, would notl want the South African media o know aboul our

meeling or his association with ANNT. 'He is close to use, but we do not want to
make that loo obvious.' He said.

‘We zall the Rashtrpati Baba. That is what paople wha know him call him. He was
referred to as Number 8 when he was in the infelligence wing of the ANC. You musi

refer 1o him as Number 8 in all your conversations and telephone calls about this

meeling that will be our code word for him,” he continued in a hushed lons.

When do we meel Number 97 Do we have an appoiniment yel?” Mr Sundaram
asked."1145

1531. Mr Sundaram said that Mr Atul Gupta further went on to say about President Zuma:

“We supported him when no one cared (o look at him. Befora the last eleclions his
opponents accused him of rape and corruption and made all kinds of charges. Most
of his friends deserted him then, The Gupta family stood by him until he came out

victorious. He would often come to our house and mest Ajay ji and me. Look whera
that support has brought him - today he is the presidant.”1146

1532. Mr Sundaram also touched on the “disputes” he had with Mr Atul Gupta regarding the

presenters who were to be hired for ANNT. Mr Sundaram says Mr Atul Gupta opted for

models to be hired so that they could draw viewership. He says "Nazeem and Alul also

had a list of presenters sent by President Zuma. This included former government

spokesperson Jimmy Manyi.” Mr Sundaram says he recalled how stiff Mr Manyi was

144 1d, p 89.90.
145 14 p 80,
186 19, p 91,
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and how unsuitable for the job he was, but Nazeem told him that, “we have to hire him;

President Zuma will have it no other way"."™ Mr Sundaram went on to say:

*The cthers recommended by President Zuma, including a radio show presenter
who was the daughter of an African Malional Congress (ANC) leader declined
Nazeem's offer after coming lo the office for several rounds of mestings and
intarvigws.

Many recommended by President Zuma asked for a salary that was well out of the
ANNT salary band fixed by Laxmi."1148

1533. Mr Sundaram then went on to describe how Mr Zuma was even interested in the

editorial and personnel matters of ANNT. He then asked Nazeem why the President

was lecturing them on such matters. Nazeem responded as follows:

“Don’t you know? Hasn't Laxmi ji fold you already? He has a big say in this venture.
His son Duduzans halds 30 percent in the company. His invalvement is very crilical
for the first vear of our aparations. If we ara able to gat government advertisaments,
we will be able to break even in the first year,’ he told ma. 1149

1534, NMr Sundaram then thought:

147 |d, p 108-108,
14814, p 109.
18 1y, p 121,

“If this were true, it would explain a lot, and it felt as though everything was falling
into place.

The news channel | was heading would be a pro-ANC, pro-Zuma channel promoted
and run by not only people close to President Zuma but by President Zuma himself.
If Mazeem had his facts straight and Zuma held the shares through his son, he would
be protected positively in the news bulletin.

In this scenario | could see how he would use his position as president to ensure
govaernment advertising for the station.



1536.

558

It also seemed, If this was the truth, that there was a ciear conflict of interast as his
son had a stake in not just the Gupla-owned newspaper but also the proposed

lelevision news channal.”" 1150

What Mr Sundaram says here raises the issue again why it was that Mr Duduzane
Zuma who was said o own 30% of the shareholding in the Gupta TV station business
had not attended any of the earlier meelings that Mr Sundaram had attended and was
attending his first of the three meetings and this cccasion and yet his father, President
Zuma was showing a lot of interest and devoting a Iot of time to meetings with the
Guptas on this TV station project? It certainly gives rise to the suspicion that the real

shareholder was President Zuma and not Mr Duduzane Zuma.

. Williams version io Mr Sundaram's evidence

1536.

What follows is a summary of the contents of Mr William's affidavit. Mr M. Williams
deposed to an affidavit but did not give oral evidence, nor did he apply for leave to
cross-examine anyone'®, In it he denied any possible wrongdoing and in any event
none was ascribed to him. In 2006 he was appointed as the editorial director of
Independent Newspapers in addition to his duties as editor of the Star since 2001. In
September 2012 he took up the position as editor of The New Age newspaper. He
retired in June 2017 as editor of The New Age. In the interim he also served as editor-
in-chief of AMNMNT. He criticised Mr Sundaram’s professional perfformancea in South Africa
indicating that the allegations made by Mr Sundaram were made by someone who had
an axe to grind. According to Mr Williams the launch of ANNY was a disaster and the
launch was Mr Sundaram's primary responsibility. Mr Williams gave details of him
having met President £uma on numerous occasions since 2012 mainly at breakfast

briefings. He said that this was not uncommon for journalists at all. He said that it was

14 b 121,
151 Exhiblt CC{1)(e)
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only in that professional capacity that he attended one meeting (not two as Mr

Sundaram attested to) at the President's official residence.

Mr Williams said that it was widely known that The Mew Age newspaper and ANMT
were inclined to report on the positive achievements of Government and the ruling party.
He suggested that it was therefore preposterous to suggest that President Zuma would
have had any input in editorial policy and discussions and commercial decisions relating
to the newspaper and the television station. It would not be uncommon though fo
discuss in general terms with a person, such as President Zuma, the general approach
a publication such as The Mew Age newspaper or a television station such as AMMNY,
would follow insofar as its article or programme content were concemed. He added
that Mr Sundaram should Know, as would any seasoned journalist, that there was a
“Chinese Wall™ in all journalistic enterprises between journalists and its editorial staff,
on the one hand, and a management of the commercial enterprise on the other. Mr
Williams stated that the Gupta family in general never interferad with the editorial policy,
direction or integrity of The Mew Age for as long as he was involved in it. He also staled
that they never interfered with the editorial independence of the television station.
However, he said that tensions between journalists and commercial managers do exist
however, They have different aims and purposes in mind, Editorial interference for the
benefit of the ANC and President Zuma however clearly appears from the evidence of
Mr P Magopeni dealt with hereunder, and the reported utterances of Mr Hiaudi

Maotsoeneng.

Mr Williams denied that President Zuma had a direct say in the commercial aspects of

the newspaper and the television station in order lo secure lucrative Government

advertising for the television station.
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He also denied that he, with others, stayed on in a meeling with President Zuma to
discuss advertising support for the New Age newspaper. He said that this was simply
false and in any event hear-say evidence. He also denied the wversion that
representatives of the television station were asked to leave the meeting in order for a

discussion to take place in relation to the commercial affairs of the newspaper.

He denied that he had participated in three meetings at the residence of the then
President. He sa8id he was also not present at the studios on 19 August 2013, It must
be remembered that a careful reading of Mr Sundaram's affidavits will show that his
second affidavit’*, contradicts his first, that has been quoted, insofar as the presence
of Mr Williams at the President’s residence was concemed. In the second affidavit Mr
Sundaram said that Mr Williams did not attend the third meeting. He also did not
specifically say that Mr Williams was at the studios on 9 August 2013, but mernely
refarred lo the “usual altendees”. It must be asked however; why would the editor of the
channel not be present on such an occasion? He also contradicted himself in regard
to the presence of Mr Duduzane Zuma al these meetings. In his first affidavit he said
that he was never present, while in his supplementary affidavit he said that he was

present at the third meeting. His evidence must be viewed with a degree of caution.

Mr William said that he did attend one meeting with the President on an off-the-record
basis in order to discuss the general objectives of the television station, its imminent
launch and how it would pursue the objective reporting pertaining to Governmeant and
the ruling party. He said that this was not out of the ordinary. This meeting could well
have been on 22 June 2013, the date Mr Sundaram. He noted that Mr Sundaram could
not recollect the dates of the second and third meetings. He also denied that Mr

Duduzane Zuma was present at the single meeting that he had with the President.

1132 HS-SUP-24, par. 26
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Access records o the official residence would belie the version of Mr Sundaram. He

also denied that ANNT delegation was permitted to circumvent the security measures.

Mr B. Mekgwe's version to Mr Sundaram’s evidence

1542, Mr B Mekgwe deposed to an affidavit on 19 August 20205, He was employed as a
Household Manager at the President's official residence between 2012 and 2015. He
confirmed the description of the two meeting rooms described by Mr Sundaram, except
to say that a television set was not mounted on a wall. In other words, evidence about
how he described the rooms at the President's official residence in what Mr Sundaram
said the Guptas held meetings with President Zuma on the occasion when he also

attended those meetings.

Mr J Human's version to Mr Sundaram's evidence

1543, Mr J Human deposed to an affidavit on 27 July 20201"=, He was the Household
Manager between 2000 and 2009 and again from 2018. He also gave a description of
the two meeting rooms. His description accorded in general terms with the evidence

given by Mr Sundaram and Mr Mekgwe.

The Role of Ms F. Muthambi

1544, On 17 July 2017 Ms S. Fick, the Head of Legal Affairs by the Organisation Undoing Tax
Abuse ("Outa™) deposed to an affidavit’® conceming Ms Muthambi. Here is an

overview of the main relevant parts.

12 Exhibit CC(h)
15 Exhibit GG
1155 Exhibit 47, SABC-01-042
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Certain emails were retrieved from the server of SAHARA Computers (Pty) Lid, a
company owned by the Gupta family. Outa received a copy of these emails from an
unknown source. Ms Fick states that amongst those emails were those that evidenced
“crimes of corruption and high treason®. This misconduct occurred during her tenure as

Minister of Communications.

On 25 May 2014 President Zuma appointed Ms Muthambi to the Cabinet as Minister of
Communications. In the Cabinet reshuffle of 30 March 2017, she was retained as a

Member of Cabinet, as Minister of the Public Service and Administration.

On 24 February 2017, the Nalional Assembly's ad hoc Committee found that she
“displayed incompetence in carrying out her responsibilities as Shareholder
Representative (of the SABC)". The Committee noted that the evidence suggested
“major shortcomings™ in Ms Muthambi's conduct, paricularly in relation to the SABC's
Memorandums of Incorporation (MOI) and her role in Mr Motsceneng's permanent
appointment as COO0, It concluded that “.... the Minister interfered in some of the
Board's decision-making and processes and had irregularly amendead the MO to further
centralise power in the Minister .." and condemned all political interference in the

Board's operations by Ms Muthambi.

The Committee recommended that President Zuma should seriously reconsider the
desirability of this particular Minister being responsible for to the Communications

partfolio,
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1549. The Western Cape High Court'®* found that she acted irrationally and unlawfully in
appointing Mr Motsoeneng as COOQ of the SABC in the face of the Public Protector's

findings against him of abuse of power, fraud and maladministration.

1550. The Supreme Court of Appeal made the same findings on a prima facie basis against
the Minister™=. [t also criticized her for “treating with disdain” the allegation that
Mr Motsoeneng's appointment was irrational and unlawful, and for raising technical

objections rather than furnishing the Court with an explanation of her aclions.

1551. The Constitutional Court’ also expressed concern at her “evasive” and "suspicious”
responses or the lack thereof to pertinent queslions raised by eTV as regards

consultations she had with undisclosed parties.

The Gupta Leaks

1552. The Gupta emails obtained from the SAHARA computer server show that between July
and August 2014, shortly after her appointment, Ms Muthambi sent a series of emails
to Mr Tony Gupta on confidential matters of executive policy and matters in the scope

of her ministerial powers. The correspondence suggests either -

1552.1. that the transfer of powers to her national portfolio was influenced and vetted

by the Guptas; or

1552.2. that she used their relationship with the Guptas to influence the manner in

which President Zuma transferred powers to her portfolio.

"% Democratic Aliance v SABC and Others. 2016(3) SA 468 (WCC). The judgment is dated 27 November 2015
""" SABC v Democratic Alliance 2016 (2) 54 522 (SCA)
1155 Electronic Media Network v eTV Pty Lid, 2017 (1) SA 17 (CC)
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These emails were either sent directly from Ms Muthambi to Mr Tony Gupta or indirectly,
from her to the SAHARA Company's CEO, Mr Ashu Chawla, who in turmn forwarded
correspondence to Mr Tony Gupta and Mr Duduzane Zuma, the son of President Zuma,

The latter appears to have acted as a conduit between the Guptas and President Zuma.

On 18 July 2014 Ms Muthambi emailed a copy of the President’s Proclamation on the
transfer of administration and powers to cerain Cabinet members™® to Mr Ashu

Chawla, who, in turn, forwarded the email to Mr T. Gupta.

This Proclamalion provided inter alia that all powers under the Electronic
Communications Act 26 of 2005 and the Sentech Act of 1996 were 1o be assigned to
the Minister of Telecommunication and Postal Services Minister Cwele. Previously they

were assigned to the Minister of Communications.

A few minutes after emailing this Proclamation o Mr Chawla she sent a second email

attaching a document which described the effect of Proclamation.

On 25 July she senl two emails to Mr Chawla again describing the effect of the

Proclamalion and also stating that Sentech's signal distribution had to rest with the

Ministry of Communicalions.

Both emails of 25 July 2014 were subsequently forwarded by Mr Chawla to Mr Tony

Gupta and Mr Duduzane Zuma, in separate emails,

The said Proclamation transferred power under section 3 of the Electronic

Communications Act Mo. 36 of 2005 to make national policy “to the extent that it deals

199 Proclamation. 47 of 2014 in Governmeni Gazette Mo, 87839 of 15772014,
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in any way with a broadcasting service or an electronic communications network used

for as in the provision of broadcasting service”.

On & December 2013 the previous Minister, Mr Carmmim, had used the power under
section 3 by issuing for public comment drafi amendmenis o the broadcast digital

migration technology, the features of which were prominent:

1560.1. It proposed fixed dates for certain stages in the digital migration process, and

1560.2. It proposed that Government would subsidize sei-top-boxes capable of

1361.

1562.

1563.

1964.

1565.

receiving encrypted signals: this was in accordance with ANC policy on the

issue,

On 29 July 2014 Ms Muthambi sent an email to Mr Chawla giving notice of a Cabinet
meeting the next day. She attached a memorandum that she had sent to Minister Cwele
in connection with concems that she had expressed regarding his intention to table final

amendments to the Broadcasting Digital Migration Policy in Cabinet.

Ms Fick expressed the view that this amounted to a gross violation of Cabinet

confidentiality. This must be so. Mr Chawla forwarded the email and the decument to

Mr Tony Gupla later that day.

Minister Cwele did not at any stage obtain Cabinet approval for his proposed

amendments.

On 1 August 2014 Ms Muthambi sent an email to Mr Chawla to which she attached a

draft of a Proclamation that the President had to sign.

On 8§ August 2014, one "Ellen” of Fortune Holdings emailed Ms Muthambi in reply

thanking her for the proposed Proclamation that President Zuma “must sign®. The email
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was signed by "Zandile”, presumably Ms Tshabalala, the SABC Chairperson at the time.

“Zandile® copied Mr Chawla and a certain Khumalo at the SABC.

1566. The said draft Proclamation was never promulgated.

1567. Ms Muthambi had policy on Broadcast Migration under her control and on 16 March
2015 published her amendments under Government Motice 232 of 2015. It included

neither of the 2 features of Minister Carrim’s draft of December 2013,

1567 .1. The policy no longer tied the Government to any dates for the digital migration
process, and
1567.2. The paolicy provided thal Government subsidized sel-top-boxes would not be

capable of receiving encrypted signals. It thus reversed Minister Carrim's
proposal which had been in accordance with ANC policy and replaced it with a

decision that was confrary to i,

1568. | have referred to the criticisms by the Constitutional Court regarding Ms Muthambi's
“evasive and suspicious” responses relating to the identity of the persons whom she
had consulted in relation to the changes. In all probability, the mentioned Mr Tony

Gupta and President Zuma himself.

1569. | agree that the communications described above amount to an abuse by Ms Muthambi
of her office. There is no reasonable explanation for communications of this nafure
between a Minister and members of the Gupta group who control a television station

subject to her regulatory jurisdiction.

1570 | have already referred to her irrational appointment of Mr H. Motsoeneng as permanent
COO which was set aside by the Courts. |t is most probable that Mr Molsoeneng's

gross abuse of power at the SABC, including diverting public resources vested in the
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SABC o benefit the Gupla's rival media company, appear to have been sanctioned by

both Ms Muthambi and President Zuma.

In my opinion her said actions should be referred to the Mational Prosecuting Authorities
if this has not yet been done. Her actions are in conflict with s. 96 of the Constitution
as also in conflict with her oath of office. There is also sufficient evidence on record to
consider charges in terms of sections 3, 4, 7, 21 and 34 of the Prevention and

Combatting of Corrupt Activities Act 12 of 2004.

On 21 May 2021 Ms Muthambi appeared before the Commission'®. She was legally
represented. She denied thal she had sent emails to persons who were not entitled to
be privy thereto. She said that she merely “engaged” with various stakeholders, which
included the Gupta family who were the owners of TNA Media and ANNT television at
the time. She confirmed that she had made a statement which was undated and not
sworn to, but she confirmed that it was true and accurate’™®, She then raised
preliminary objections on the basis that disciplinary proceedings were pending in
Parliament and thal those should run their course. She was slill a Member of

Parliament.

She confirmed that she had sent an email to Mr Ashu Chawla on 18 July 2014, Attached
to that was the Proclamation referred (o above. She said that she had no knowledge

of whether Mr Chawla acted as a conduit between the Guptas and President Zuma.

Ms Muthambi said that Mr Chawla was merely a stakeholder and, in that context, she
admitted that she had sent all emails referred to by Ms Fick but did so as part of a

consultation and engagement process with slakeholders. She also denied that she had

"8 Transcript File 33, Day 400
1581 Exhibit CC47.11, SABC-01-T01
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changed any policy as suggested by Ms Fick and as discussed above, saying that
previous policies had merely been in draft form. She said that it was only in 2015 that
the Digital Migration Policy was approved by Cabinet. She also denied that she had
sent any confidential documents relating to the said Cabinet meeting inasmuch as that
mentioned notification was not confidential. She also added that the fact that the
Consfiutional Court had crilicized her as being “evasive” and “raising suspicious
responses” was irrelevant because that Court had actually found in her favour regarding
her powers. She also did not accept the finding of the Court that she had failed to
disclose who she had consulted with. She said that in any event she did nol remember
having been asked o disclose whom she had consulted with. She also denied that the
reason of the said non-disclosure was that she had shared information with third parties

(the Gupias of course) who were not entitled so much information.

| find the evidence of Ms Muthambi unconvincing to say the least. She knew quite well
that she had unauthorised communications with the Guptas, and for that reason did not
disclose to the mentioned Courls who she had consulted with. | do not accept her
version that the Guplas in the given context were mere innocent stakeholders in a
consultation process. If they were, there would have been no reason not to disclose
that to the Courts. If they shared this information with the Guptas as part of a
consultation process with stakeholders, how come she has not told this commission the
identities of other stakeholders in the Communications sector with whom she shared
the same information? There can be no doubt that there are no other shareholders with
whom she shared that information because if there were, there is no way she would not
have told the Commission that she had shared it with other stakeholders as well and
given the Commission their identities because that would have given evidence to her
wversion. It is clear that she had abused her power in a number of instances. In these
circumstances the finding make is that Ms Muthambi unlawfully shared that confidential

information with the Guptas and their associates. It is quite clear that she was doing so
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in order to get the Guptas to talk to their friend, President Zuma, to ensure that she had
certain powers as Minster of Communications. That means that, like Mr Mosebenzi
Zwane, Ms Lynn Brown and Mr Malusi Gigaba, who were Gupta Ministers, she too, was

a supta Minister.

Conclusions and Recommendations

1a76.

1677.

The guestion to be answered is whether the actions of the Former President by involving
himself in the formation and business activities of ANMT acted unethically or

contravened the Code of Ethics.

In terms of Government Garette Notice No, 21399, Notice No. 41, Regulation 6853, the
Executive Ethics Code was published. The Executive Code was published in terms of
section 2(1) of the Executive Members Ethics Act, 1998 (Act No. 82 of 1998). The
Executive Ethics Code was published by the then Acting President J G Zuma. The
Executive Ethics Code was published and the members of the Cabinet, Deputy
Ministers and Members of Provincial Executive Councils are obliged to comply
therewith in performing their official responsibilities. Clause 2.3 of the Executive Ethics

Code provides:

“Members of the Executive may not =

(a)

(b}

(c)

(d) use their position or any informalion entrusted o them to enrich
themselves or improperly benefit any other person;

(@)

(£ exposa themselves to any situation involving the risk of a conflict
betwean their official responsibilities and their private interests;



570

Conflict of interast

A member must declare any personal or private financial or business interes! that

the member may have in a matter -
(a) that is before the cabinet or an Executive Council

(b} that is before a cabinet committes or Executive Council on which the member
sanyas or

(g} in relation to which the member is required 1o lake a decision as a member of
the Exacutive.

3.5 For the purposes of the paragraphs 3.1, 3.2, 3.3 and 3.4 the personal or private
financial or business interests of a member includes any financial or business
interests which to the member's knowledge, the members spouse, parmanant

companion or family member has.

& Disclosure of financial interasts

5.1 Every member must disclose to the secretary particulars of all the financial
interests. as sat out in paragraph 6 of (a) the member; and (b) tha mamber's spousea,
permanent companion of dependent children, (o the extent thal the member is
aware of those interests.”

The Executive Members Ethics Act Mo. 82 of 1998 was intended to provide for a
Code of Ethics goveming the conduct of members of Cabinet, Deputy Ministers and
membears of Provincial Executive Councils and to provide for matters connected
therewith. Its definition in section 1 provides that “Cabinet member’ includes the
President. The Code of Ethics that has been refemed to above emanates from the
provisions of saction 2 of this Act as aforementioned. The Act provides -

“The Code of Ethics must include provisions prohibiting cabinet members, Deputy
Ministers and MECs from —a

(i)
(i} acting in a way that is inconsistent with their office.
{fii) exposing themselves to any situation involving the risk of a conflict
between their official responsibilities and their private interests.

(iv) using their position or any infoermation entrusted to them, 1o enrich themsalvas
or improperly benefit any other person; and

(v} acting in way that may compromise the credibility or integrity of their office or
af the governmeant.”
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Section 2(c)(ii) provides —
“The Code of Ethics must -
(al....
(b)....

(c) require cabinet members and Deputy Ministers to disclose to an official in the
office of the President designated for this purpose and MECs 1o disclose to an
official in the office the Premier concemned designated for this purpose -

(i} all their financial interasts when assuming office; and

(i} any financial interezts acquired after their assumption of office, including any
gifts, sponsored foreign travel, pensions, hospitality and other benefits of a material
nature received by them or by such persons having a family or other relationship
with them as may be determined in the Code of Ethics.”

1578. Section 3 of the Acl provides that the Public Protector must investigate any alleged

breach of the Code of Ethics on receipt of a complaint contemplated in section 4.

1579. In this regard Term of Reference, 1.4 reads:

“Whether the President or any member of the present or previous members of his
Mational Executive including Deputy Ministers of public official or employea of any
State-owned entities (SOEs) breached or violated the Constitution or any relevant
ethical code or legislation by facilitating the unlawful awarding of tenders by SOEs
ar any organ of state o benafit the Gupta family or any othar family individual or
corporate entity doing business with government or any organ of state.”

1580. The Public Protector in her report dated 14 October 2016 and in her executive summary

stated at page 4{i) of the report —

*(i) "State of Capture” is my report in lerms of saction 182(1)(b) of the Constilution
af the Republic of South Africa, 1986, and section 3(1) of the Executive Members
Ethics Act and section 8({1) of the Public Protector Act, 1994."

1581. In her report at page 4(vi) she stated that —
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“The invesligation emanates from complainis lodged against the President by
Falher 5 Mayebe on behalf of the Dominican Order, a group of Catholic Priests, on
18 March 2016, {The First Complainant); Mr Mmusi Maimane the leader of the
Demaocratic Alliance and Leader of the Opposition in Parliament on 18 March 2016,

(The Secend Complainant), in terms of section 4 of the Execulive Members' Ethics
Act, B2 of 1968 ("EMEA"); and a member of the public on 22 April 2016, (The Third
Complainant), whose name | hawe withheld.”

1582. At page 6 she stated the following —

"6 (wii) In his complaint Mr Maimane staled amongst other things that =

‘saction 2.3 of the Code of Ethics slates that members of the Executive may not -
(a) witfully mislead the legislator to which they are accountable;

(b)...

(c) act in a way that is inconsistant with their position;

{d) use their position or any information entrusted to them, to enrich themselves or
improperly benefit any other person.”

"(bY It is our contention that President Jacob Zuma may have breached the
Executive Ethics Code by —

(i) exposing himself to any situation involving the risk of a conflict betwaen their
official responsibiliies and their “private interests;

(i} acted in a way that is inconsistent with his position; and

(ili) used their position or any information entrusted (o them to enrich themsalves
or improperly benefit any other person.,”

1683, At page 9 she stated -

“The complaint relates to allegations of improper conduct in state affairs and
unathical conduct by the President of the Republic and other state functionaries and
accordingly falls within my ambif as the Public Proteclor. None of the paries
challenga the jurisdiction of the Public Protector.”

1584 . Section 96(1) of the Constitution provides —

“(a) Members of the cabinel and depuly ministers must act in accordance with a
Code of Ethics prescribed by Mational Legislation.
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(b} Members of the cabinet and deputy ministers may not act in any way that is
inconsisient with their office, or expose themselves to any situation invalving the risk
of a conflict betwean their official responsibility and private interests; or

(c} Use their position or any information enfrusted to them to enrich themselves or
improperly benefit any other person,”
There can be no doubt that in acting as he did, in relation to the THNA and the ANNT TV
station, President Zuma acted in breach of the Executive Ethics Code. He, as President,
abused his office for his own benefit, that of his son and that of his friends, the Guptas.
He placed himself in a siualion of a conflict of interest and abused his position as

President of the country.

Mr Sundaram is, according to the evidence, the only witness that placed the former
President in the same room with the members of the Gupta family and the managers of

their entities who were attending to the formation of the ANNT,

The evidence of Mr Sundaram is reliable and credible. It has not been challenged by
any of the implicated persons in a manner that would create doubt in its veracity. It has
been confirmed by some of the implicated persons, including the former President, in

many respects.

The members of the Gupta family had used their close relationship with President Zuma
to facilitate and extend their business interests from India to South Africa. The extension
of Infinity Media and the birth of the ANNT demonstrate the broadening of such

interests.

President Zuma had enabled the exiension of such business interests for the benefit of

his son, Mr Duduzane fuma.

The Gupta family and in turn the President’s son, Mr Duduzane Zuma, benefitted from

the relationship that the Gupta family had with the President Zuma in that they entered
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into contracts with various State organs and, in particular the SABC, to the detriment of

other potential compelitors who operated within the same media space.

The Gupta family abused their relationship with President Zuma in that they used one
of their employees, Mr Ashu Chawla, fo access the Presidential residence as he
pleased to liaise directly with the President and arrange and secure meetings for the
members of the Gupta Family contrary to the applicable security measures within the

Presidency or State protocol.

President Zuma enabled the members of the Gupta family as business people to
occupy a place of prominence over other businessmen, to the detriment of the

empowermeant legislative imperatives of the Republic of South Africa.

President Zuma enabled, indirectly, the members of the Gupta family to abuse their
relationship to the extent of flouting visa and labour laws of the country. It is not denied
that through Mr Ashu Chawla visas for the Indian nationals were facilitated in a way that
was contrary to law. For instance, Mr Sundaram admitted that his visa was nol

processed according to law.

The allegations made by Mr Sundaram that some of the Indian nationals were employed
by the ANNT without permits were not far-fetched because, after investigations which
were conducted by the Departiment of Home Affairs, it was found that four employess
of AMNT who were Indian nationals had violated the conditions of their permits and
were accordingly ordered o leave the country. It is not deemed necessary for the
Commission to recommend any steps to be taken in this regard since such persons

were ordered to leave the country way back in 2013.
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In the light of the admitted evidence by President Zuma as slated above, President
Zuma acted in breach of the provisions of section 96(1)a); (b) and (c) of the

Constitution,

A finding that President fuma acted in breach of the provisions of section 2 {1i); {iil); (iv);
(¥} section 3.1 and 3.5 of the Executive Members Ethics Act 82 of 19498, should be

made as it is consistent with President Zuma’s own evidence and that of Mr Sundaram,

By involving himself in the conception and formation of the ANNT, President Zuma

breached clauses 2.2 (d) and () of the Executive Ethics Code.

The costs incurred by the SABC for the TNA broadcasts, coupled with the provision of
the relevant services to TNA by the SABC, in the amount of approximately R4 268
887.00 excluding VAT, between 07 April 2011 and 31 March 2017, should be recoveraed
from any of the assets belonging to TNA or any assets held by the members of the

Gupta Family.

In this regard President Zuma breached his obligations as the President of the country

and those that are entrusted in him in terms of the Members Ethics Acl.

Lastly, the evidence led and dealt with hereinabove justifies a finding that the
investigations of the Commission have, on the established facts, proved and answered

Clause 4.1 of the Terms of Reference, positively, that:

*1.4 Whether the President or any member of the present or previous members of
his Mational Execulive (including Deputy Ministers) or public official or empioyee of
any slate owned enlities (SOE's) breached or violaled the Conshitution or any
relevant ethical code or legislation by facilitating the unlawful awarding of tenders
by S0E's or any organ of state to benefit the Gupta family or any other family,

individual or corporate entity doing business with government or any organ of state”
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Many of the events described in this section of the Report occurred even before 2010
and much has changed, though the SABC is still in a dire financial situation. Many of
the main actors have left the stage and obviously steps against them by internal

processes can no longer be aken.

The Guptas have left South Africa and it is not known when extradition proceedings will

ensure their return to face criminal procesdings.

The New Age newspaper has closed down and MultiChoice did not renew its contract

with the ANNT television channel.

There was evidence thal the remedial actions proposed by the Public Protector in her

report of February 2014 had not all been followed-up.

At the wvery least the appropriate investigating and prosecuting authorities should
attempt to recover all monies spent through unlawful and improper actions, if that can
still be done. For instance, the = R11 million "success fee” should be recovered from

Mr Molsoeneng.

It iz clear from the evidence relating to the MNew Age newspaper and the creation of the
ANNT television channel that the Gupta family and their associates had a close
relationship with President Zuma and thal he showed a particular interest in their
ventures, Mr Motsoeneng, having regard (o his own utterances as described by
witnesses, and in some instances recorded, saw himself (and probably was) the
facilitator between President Zuma and at the very least the news section of the SABC,
Whether this was for President Zuma's personal benefit is impossible o say, but there

is clear evidence that it benefited the ANC, and his son Mr Duduzanea fuma.
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It is further recommended thal the SABC should consider instituting civil proceedings
against TNA Media or any of its Directors and recover all the cosis incurred by the
SABC including disgorgement of profits made by TMNA Media in relation to the breakfast

shows. Zuma who had a 30% share in Infinity Media, a Gupta family company.

A number of witnesses gave credible evidence of editorial interference with reference
to specific events that were not allowed either (0 be broadecast or to be commented
upon. Former Minister Muthambi handed the reign over SABC editorials (o

Mr Motsoeneng, as it was put, and allowed him to act above the law.

One must wholly agree with the view expressed by Mr Makhathini, the Chairperson
since 2017, that “"depoliticizing is of paramount importance in the renewal, rehabilitation
and strengthening of governance systems. Appointing competent and credible
executives with the prerequisite skills and experience is at the heart of the renewal

process”.

A statutory offence with severe penalties should be created dealing with the abuse of
power by public officials in all spheres of government and organs of state. Abuse of
power has become endemic in South Africa. Itis a recurrent theme almost everywhere,

as it was at the SABC, be it by Ministers, members of the Board or Executives.

It is recommended that the law enforcement agencies conduct further investigations
with a view to a possible criminal prosecution of Ms Lulama Mokhobo, former Group
Chief Executive Officer of SABC and Mr Hiaudi Motsoenendg for possible contravention
of section 38{1)(b) and (¢) of the Public Finance Management Act, in the case of Ms
Mokhobo, and of section 45(b) and (c) of the PFMA, in the case of Mr Hlaudi
Matsoeneng, in respect of their respective roles in the conclusion of the agreement
between the SABC and TNA Media (Pty) Ltd in respect of the so-called TNA Breakfast

Briefings.
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WATERKLOOF LANDING

Introduction

1612.

1613.

1614.

The Waterkloof Air Force Base is an airbase of the South African Air Force. It is currently
classified as a national key point — a strategic entry into the Republic of South Africa.
The role of Waterkloof Air Force Base is to provide military air transport and other
unique services in the interests of the South African Air Force. Waterkloof Air Force
Base only receives flights classified as military flights, VVIP flights or VIP flights. Its
Standard Operating Procedures indicate that “no commercial or charter flights would
receive permission to land at Waterkloof Airbase except in an emergency situation”.
Waterkloof Air Force Base remains the prime military airfield. Not only does it run the
Ditholo Air Force training area in Hammanskraal but it also oversees Swartkop AFB,
the latter interestingly known internationally as one of the longest-running air force

stations in the world.

One of the matters that the Commission investigated is the incident of the landing of a
private aircraft carrying guests of the Gupta family at Waterkloof Air Force Base on
30 April 2013 in Pretoria. The passengers were from India and coming to attend a Gupta

wedding at the Sun City Hotel, North West Province.

If there was ever anything clear about the mandate of this Commission from the onset,
it was that it included an investigation or inquiry into whether Mr Jacob Zuma as
President of the Republic was captured by the Gupta family with the result that he
abused his position as President of the country in order to assist the Guptas and his
son to get certain contracts and jobs from government departments and state-owned

entities and/or that he turned a blind eye to wrongdoing by the Guptas and their
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associates as they sought to get certain contracts and jobs from gowvernment

deparimenis and state-owned entities.

On 30 April 2013, a commercial aircraft carrying about 200 guests of the Gupta family
from India who were coming o South Africa to attend a family wedding at Sun City did
the unthinkable. It landed at Waterkloof. There was no Head of State or Head of
Government or even a Minister of a country that was on the Gupta commercial aircraft,
This sparked a national outcry in our country at the time and was a talking point long

after it had happened.

As members of the Gupta family were known to be President Zuma's friends, various
questions arose in the public domain. They included what President Zuma knew about
the plan to land the Gupta private aircraft at Waterkloof, whether he gave permission or
whether he may have turned a blind eye to it and who had granted the Guptas
permission to land their private aircraft at Waterkloof and how possible it would be for
President Zuma's friends to land their private aircraft at a place such as Waterkloof
without him knowing about it. Many people who are heroes to the majority of the people
of South Africa because of the conlribution they made to the attainment of freedom in
this country who have never been Heads of State or Deputy President or Minister have
never landed at Waterkloof and vet a family from another country that arrived in this
country during the 19905 and were close friends of the President of the country had

now landed their private aircraft at one of the country’s Key national points,

Although the Waterkloof Landing was not mentioned in the Public Protector's Report:
“State of Capture” nor was it specifically mentioned in the Commission’s Terms of

Reference, it fell within the terms of reference of the Commission to investigate the

incident as it may have been a consegquence or incident or manifestation of state
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capture. In order to determine this, it is necessary to have regard to the evidence placed

before the Commission.

The terms of reference for the Commission of Inquiry into the l[anding, on 30 April 2013,
of a Jet Airvays charter flight JAl (the flight) at the Waterkloof Air Force Base (the

Walerkloof Landing), require that the Commission inquire into

‘whether, and o what extent and by whom attempls were made through any form
of inducement or for any gain of whaitsoever nature to influence members of the
MNational Executive (including Deputy Ministers), office bearers and/or functionaries
amployed by or office bearers of any slale institution or organ of stale or directors
of the boards of SOEs".

To answer that question, one must examine the events and people that may have led
to a positive response to the question whether the Waterkloof Landing was caused or
influenced by any state official or public office bearer, and what offences or breaches
of protocol were committed by such person or persons. The examination will entail
consideration of the oral evidence given to the Commission and the documents placed

before it. These shall be discussed in more detail below.

The evidence of 12 witnesses was led over seven days in July 2019, In testimony, they
referred to some 19 exhibits, all of which have been examined. Mot all the wilnesses’
testimony was relevant to the Inquiry and | shall mention only the oral evidence and the

documents that are of some importance.

It was not contested at the hearing of oral evidence, nor in any of the documents before
the Commission, that the purpose of the flight, which came from India, was to bring the
guests of the Gupta family, based in South Africa, to a wedding of a family member to
be held at Sun City. The officials who facilitated the landing had been advised, however,
that there were several Indian Ministers of State aboard the flight. This proved to be

false, as shall be shown.
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| shall first describe, briefly, the unfolding of events on 30 April 2013, and then detail
the relevant evidence. Between 068h50 and 07h00 on that day, the flight arrived at the
Waterkloof Force Base (the Air Base), a military base regarded as a strateqgic entry point
to South Africa. The passengers on the flight were met by a number of Air Base officials,
and walked along a red carpet, or were driven, to the reception area. They were
enterigined by some ‘traditional dancers’ and offered snacks or breakfast. Shorlly after
landing, the passengers were either driven in a convoy of cars, or flown by helicopters,

which had also landed at the Air Base, to Sun City.

The landing of Gupta guests from India gave rize to considerable media coverage and
public outrage,'"™ and was greeted with consternation by the Ministers in the Justice,
Crnme Prevention and Security Cluster (JCP3 Cluster). Accordingly, an Investigating
Team (the Team) of Directors General was appointed by them lo investigate the
landing.""** The Team comprised Mr DT Diomo, Acting Director-General of the State
Security Agency {(who acted as Chairperson of the Team); Ms Monkululeko Sindane,
the Director-General of the Department of Justice and Constitutional Development;
Mr TS Moyane, then the Nalional Commissioner of Comectional Services; and

Dr CG Swemmer, Acting Coordinator for Intelligence, who was co-opted to the team.

Report of the Investigating Team

1624,

The terms of reference given to the Team were to:

1624.1. determine the sequence of events prior to, during and after the landing of the

flight at the Air Base;

162 Transcript 3 July 2018, p 3.
TH2 Exhiblt FF1, para 2, p 1.
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1624.2. assess the aclual events in light of the established legisiation, regulations,

government and departmental protocols;

1624.3. interview and interact with relevant persons to establish facts; and

1624 4. make findings and recommendations o avert similar occurrences in the fulure.

1625. The Team members agreed to work together, given the limited time (one week) given
to them to investigate and report on their work. Mr Diomo was not initially present as he
was travelling abroad. The members agreed to meel police officials to establish the
status of criminal investigations = charges had already been laid against officials who
unlawfully escorted the convoy of guests to the wedding venue from the Air Base. These
shall be adverted to briefly below. The Team members also agreed to meet members
of the South African Revenue Services aboul the ways in which customs clearances
had been handled at the Air Base. Importanily, they agreed to meel the Director-
General of the Department of International Relations and Cooperation (DIRCO) to
discuss his internal investigations of the role of members of his department in facilitating

the landing.

1626. Ms Sindane look a lead role in the investigation,"™ contacting parties identified as
necessary to establishing what had happened and organising interviews with them. She
also listened to recordings of telephone conversations between the paries most closely
associated with the landing of the flight. She interviewed the lawyer of the Gupta family;
Ambassador B Koloang, the then Director General of Protocol at DIRCO, who was a

key figure, and whose role will be discussed more fully later; Lieutenant Colonel

14 Exhibit FF1, para 2, p 1.
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Anderson, also a figure instrumental in facilitating the landing; and Sergeant-Major

Nishisi, who followed the instructions of Ambassador Koloane.

The Team also spoke to the then Minister of Transport, Mr D B Martins, who had some
peripheral contact with the Gupta family when they met staff at the © R Tambo
International Airport (ORT) to discuss the possible landing of the flight there. That
possibility was quickly rejected as the reception that the Guptas wished to hold for their
guests would have been disruptive to other activities at that airport. Since he piayed no
role in the Waterkloof Landing or in facilitating the flight, his evidence shall not be

discussed further,

Ms Sindane was responsible for the report to the JCPS ministers that served before the
Commission and about which she testified.”™* The report details the visits that the Team
made to the following: officials of the South African Air Force (SAAF) on 9 May 2013,
security officers at ORT; and officials of SARS. It also considers the roles played by
Ambassador Koloane, Sergeant-Major MWishisi and Lieutenant Colonel Anderson,
having regard to interviews and statements made to the Team.""" Ms Sindane, in giving
oral evidence to the Commission, confirmed the contents of the report and explained it
fully. The report’'s accuracy was not in any way doubted and we can rely on it as being
an accurate account of the events that led to the landing and subsegquent use of public
employees to facilitate the transport of the Gupta guests to Sun City. The contents of
the report, in so far as relevant, are summarnsed here, and constilute a sufficient
account of the conduct of officials who were responsible for the Waterkloof Landing and

the transport of private passengers ta the wedding venue.

V%65 Exhibit FF 1, para 5, p 5.
116% Exhibit FF 1, p 8.
Vil Exhibit FF1, p 8,
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It is helpful to examine the standard operating procedures that would normally have
been followed where military flights or flights carrying ‘VIPs', such as heads of state and
government ministers, were expected''™ (as has been noted, commercial flights were
allowed exceptionally, usually only in an emergency). Where a foreign state was
involved the Embassy or High Commission concemed would send a “note verbale’ to
the Office of the Chief of Stale Proiocol requesting the assistance of the appropriate
government officials. The Air Force Command Post would deal with DIRCO for
clearance of state visits prior to approving a visit. Where the flight was non-military or
notl camying passengers regarded as VIP, special permission from the Commissioner
of 5ARS was required, especially where the passengers were not subject to the

Diplomatic Privileges and Immunities Act. 1

Different protocols were followed, depending on the type of passengers. If there were
vehicle convoys of visiting delegations after a flight landing, the National Commissioner
of the SAPS would be invalved, And the Department of Home Affairs would be required

to issue visas lo passengers on a commercial flight.''™

These procedures were not followed by officials responsible for the landing in question
at the Air Base on 30 April 2013. The Team established that in February 2013 Mr Tany
(Rajesh) Gupta approached someone emploved at the Airports Company South Africa
(ACSA) to ask about the possible landing of a plane camying heads of state. ministers
and senior Indian officials at ORT: the passengers were coming to a four-day wedding
of members of the Gupta family to be held at Sun City. Subsequently, Mr Gupta had a
meeting with Ambassador Koloane, the acting Chief Execulive Officer of ACSA and the

Minister of Transport, Mr Martins. Mr Gupta requested that the flight land at ORT and

1168 Exhibit FF1, p 8.
""5% No 37 of 2004
1170 Exhibit FF1, p 9-10.
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that the passengers, the Gupta guests, be welcomed there. This emerges from a
statement made by Mr Martins, prepared for the Team, and admitied in evidence at the

Commission hearing when Mr Martins testified.!'™

The landing and reception at ORT were refused since they would disrupt the amivals
process at immigration. ACSA suggested that the flight land at Lanseria or an airport

close to Sun City instead, which later proved not (o be possible.

In March 2013, Mr Atul Gupta approached the Minister of Defence and Military
Veterans, and an aide of the Gupta family. Mr Ashu Chawla, approached the Minister's
political advisor as well, presumably to facilitate the landing of the proposed flight
elsewhere. The Minister and his advisor subsequently approached the Chief of the
SAAF, Lieutenant FZ Msimang, to ascertain what the regulations were for landing at
the Base, The latter said it was impossible, but he later testified that he had been newly
appointed to the post and had found that there were no checks and balances in
place.""™ He said, further, that he had advised the political advisor to the Minister that

it would be irregular for a flight carrying wedding guests (o land at the Base.

The Team report stated further that Ambassador Koloane, as Chief of State Protocaol,
had contacted the same advisor to ask about the progress of the request. He had
claimed that he was ‘under pressure from Mo 1°. Mumber 1 was understood by all
concemed to be the then President of the Republic, Mr Jacob Zuma. Subsequently the
adviser had contacted Mr Chawla to tell him that the Minister had denied the request,
Varnous conversations followed. Ambassador Koloane had nonetheless telephoned

Major Nishisi''’? at the Air Base to enquire as to progress with the permission for the

" Transcript 2 July 2019, p 17-8,
172 Testimony p 77 of transcript (4 July 2019

'3 In some documents and oral testimony he s refermed (o a5 "Sergeant-General Nishisi” When he lestined he
was swom in a5 "Major Nishist,
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proposed flight to land. The lalter informed Ambassador Koloane that the Air Base
would receive only heads of state and their deputies. Ambassador Koloane responded
that there would be several ministers an board the flight, that the Minister of Transport
and the Guptas had told him to assist, but that the request could not be put in writing,

as requested by the Major.

It transpired later, in the evidence of Lieutenant Colonel Andersoen that Ambassador
Koloane had said to her that the President had asked if everything was on track for the
landing.""™ (The Presidency subseguently, on 13 May 2013, denied that the President
had given any instructions, or received any request, about a landing at the Base).""™
Sergeant-GGeneral Nishisi had nonetheless asked Lieutenant-Colonel Anderson about
the 217 Indian delegates’ and she had questioned him about refusing the request. He
said that he had asked for written confirmation, Her response was that the request was
‘political’ and that ‘Number 1" knew about it. She advised Major Nishisi that permission
to land depended on the type of visitor, and that even a private visit would be allowed if

DIRCO approved.

Major Nishisi was reluctant to issue the necessary flight clearance cerlificate without a
written request for it. He asked Ambassador Koloane whether he should send the
clearance cernificate once he had prepared it by fax to the Senior Foreign Affairs
Assistant at the Directorate of State Visits at DIRCO, Mr William Matjila. Ambassador

Koloane asked that it be sent instead to him by email.

The result was that Mr Matjila did not see any flight clearance and did not know of the

landing until news of it broke in the media.'"™ He had, however, been asked by

"™ Transcript 14 January 2020, p GB.
73 Investigating Team repart p 7, NS-11.
T8 Transcript 4 July 2019, p 5.
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Ambassador Koloane, who was senior to him, to assist with the ‘Indian Delegation”. He
had expected a note verbale in this regard but did not ever receive one. The most
information was in an email from Ambassador Koloane's secretary stating that the latter
had ‘telephonically approved the request for flight clearances and landing at Waterkioof
AFB for the Indian Delegation.’" Ambassador Koloane, when examined about this
email, evaded the guestion whether he had authorised the sending of the email. He
denied that he had approved any clearance but could not explain why his secretary had
sent the email. He testified on 8 and 9 July 2019."""™ Ambassador Koloane was the key
figure in facilitating the unauthorised flight carrying Gupta wedding guests, and his

evidence will be discussed below.

In the evenl, a flight clearance certificate was signed by Lieutenant S J van Zyl wiho had
the authority to clear flights for the Air Base. He did so on the sirength of various
documents presented lo him, and after talking to people at the Air Base. The clearance
certificate indicated that an ‘Indian Delegation’ was the requestor.''™ Requests by
Supla family employees for protection for the convoys of cars that were to transport the
wedding guests to Sun City were refused, as was a request by Sun City Security for a
risk evaluation, although laler in April an official classified the wedding as 'medium

rigk’, 118

Ambassador Koloane visited the Air Base on 24 April and met a representative of the
Indian High Commission and Lieutenant-Colonsl Anderson. The purpose of the meeating

was to discuss arrangements for the landing.''*' None of this was denied in the

" Transcript 4 July 2013, p 18.
V7R Transcript 4 July 2019, p 101.
1178 Exhibit FF1, p 13.

'8 Exhiblt FF1, p 13-14,

1 Exhibit FF1, p 14.
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evidence given before the Commission by Ambassador Koloane and Lieutenant-

Colonel Anderson.

The following day, an official of the Indian High Commission sent the SAAF command
post a request for helicopters and small aircrafi to land at the base to transport the
passengers aboard the flight from the Air Base to Sun City.""® The same day — 25 April
2013 — a South Africa Police Services (SAPS) Cluster Commander convened a meeating
to initiate security planning for the landing and subsequent convoy of passengers to

Sun Glt'lr- B3

. Lieutenanl-Colonel Anderson subseguently, on 26 April 20713, briefed staff at the base

on ‘the arrival of the VIP flight from |India with Ministers on board'.""™ On 29 April 2013,
internal flight clearances were issued by the command post for the aircraft and
helicopters o be used for the convoy of passengers after the flight had landed."® The
flight plan for the flight from India {lodged by Jet Airways) was addressed to all air traffic
controllers in the areas over which the aircraft would fly: the controllers were to co-

ordinate the flight.""™ Various other plans in respect of safety were also put into place.

Ms Sindane, in her report, detailed the standard procedures that would be followed in
respect of the arrival of a flight camrying foreign dignitaries, and those that related to
convoy protection once flights had landed."®" Standard procedures were not followed

when the flight landed at the Base on 30 April 2013.

2 pid.
1182 Ihid.
1184 Exhibit FF1, p 16,
1185 Ibid.
" Ibld.
187 Exhibit FF1, p 16.
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Again, Ms Sindane set out the details in the Team's report.'"™ Procedures were
standard throughout the flight and actual landing. However, the seven helicopters and
the two aircraft for transporting the passengers to Sun City, landed early, between
0ah00 and 06h00. The flight from India landed at the Air Base at about 06h30. On
landing, some of the passengers, instead of walking to the terminal, were immediately
ferried from the plane to the reception area. Others walked. There is no evidence as to
why some passengers appeared to be preferred above others. It may have been

completely random.

Refreshments had been provided by an external company, arranged by Gupla staff or
employees. Colonel Visser was present to welcome guests, but no VIPs were pointed
out to him, and so he greeled everyone who greeted him.''™ By arrangement,
Lieutenant Colonel Anderson and others brought the guests’ passporis to the
immigration counter, Ambassador Koloane had not at that stage arrived al the Air Base.
He was infarmed, while on a golf course, by an official in the Indian High Commission,
that the flight had already arrived. He rushed to the Air Base and noted {incorrectly) the

number of vehicles in the convoy that were to transport passengers to Sun City. '™

It subsequently transpired that the Gauteng police had deployed 31 cars and 62 of its
members to provide security en route, Additional deployments by the SAPS in Gauteng
cost the province about R47 000. The North West police took over security details once
the convay had reached the Gautena/Morth West barder. In the Sindane repor it was
estimated that some 70 security vehicles were used to transport wedding guests from

the Air Base to Sun City.""" In addition, it iranspired that some of the securily personnel

VIBS |bid.
1182 Exhibit FF1, p 18.
9 Ibld.
1191 Exhibit FF1, p 18.
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had been employees of the Tshwane Metro Police, who were ‘moonlighting” uniawifully.

By the time the Team investigated, these officials had already been suspended.''™

The convoy was followed by the media and caused great public consternation. The
same day, the Government Communication and Information Systems body convened
a meeting of governmen! ‘communicators' to ‘manage the media environment'.”"®
Various decisions were taken that day, including that only the GCIS (Government
Communication and Information Systems) should address the media, that the entry of
the wedding guests should be regularised by SARS, that the aircraft should be removed
from the Air Base and thal guests should not leave the country other than through

regular ports of exit.

On 2 May 2013, the Director-General of DIRCO spoke to the Indian High
Commissioner, Mr Y Gupta (who, it should be noted, is not related to the Gupta family)
and ascertained that there were no state Ministers on the flight and that he had not been
asked for any assistance with the arrangements for the visit. Mr W Gupta subsequently
apologised for any lapse that there may have been in s0 far as a nofe verbale had not

been produced.”™

Various transgressions of statutory and regulatory measures were uncovered after the
wedding was over, but the guests apparently left South Africa by regular means. The
convoy of wedding guests from the Air Base to Sun City entailed many breaches of the
law. The security company hired by the Guptas to accompany the convaoy was not
registered with the appropriate authority; two Metro Police officials had used their official

forearms; and several registration plates of the vehicles used were false. At the time of

TR il
93 Exhibit FF1, p 19,
¥ Exhibit FF1, p 20-21,
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reporting, Ms Sindane said that criminal investigations were underway. The

Commission is not aware of what the result of these investigations was.

The Investigating Team considered that between February 2013 and the date of the
landing, the requesis from the Gupta family had transformed from being related o the
Gupta wedding to being an official diplomatic one, with the false information that Indian
State Ministers would be on board the flight. This was a ‘deliberate manipulation of the
system to further wedding objectives couched as official business’.'"% It was clear to
the Team that Ambassador Koloane and Lieutenant-Colonel Anderson had

misreprasented the facts to facilitate the landing.

In their findings the Team stated that the collusion of officials in permitting and
facilitating the landing of the flight from India resulted in numerous irregularties and an
abuse of official authority.”"* However, none of the findings indicated that there was
any inducement or gain given to any member of the National Executive or office bearer.
As we shall see, when considering the evidence before the Commission, the only
officials who clearly misled others to facilitate the landing, the welcoming of the wedding
guests and the irregularities attendant on the convoy of vehicles from the Air Base lo
Sun City, were Ambassador Koloane and Lieutenant Colonel Anderson. Their evidence
will be examined more closely below. Ambassador Koloane, who was disciplined and
sanctioned, was however, amply rewarded for his role by being promoted to the post of
Ambassador to the Netherlands two years after the landing by the then Minister of

International Affairs and Cooperation, Ms M E Nkoana-Mashabane """

v Exhibit FF1, p 22-23.
15 Exhibit FF1, p 281,
" Her evidence will be discussed below,
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Other evidence led

1631.

1652.

| do not consider it necessary to discuss the evidence of every witness and will confine
myself to evidence that is relevant to the Commission's terms of reference. The first
piece of oral evidence al the Commission relevant to the terms of reference was that of
Major Thabo Nishisi. He was the ‘operations officer’ at the Air Base."" Unforlunately,
his evidence was not helpful. He said that he had been reluctant to issue the flight
clearance certificale requested by Ambassador Koloane for the flight camying Indian
guests without a written nafe verbale but had eventually done so under pressure from
the latter and whan he received the email from Ambassador Koloane's secretarny saying
that the clearance had been authorised, and after speaking to Lieutenant-Colonel
Anderson. He did not have the authority to issue the clearance cerlificate himself, but
he had advised Lieutenant Colonel Van £yl (who was new in his position at the Base)

{hat it should be issued. '™

Major Nishisi seemed lo be trying to exonerate himself from any wrongdoing, and in the
process kept contradicting what he had said to the Investigating Team and alse what
he said in the course of his evidence to the Commission.”® Ulimately, his evidence
amounts to no more than this: he facilitated the issue of the flight clearance cedificate,
but only because he was pressured to do so by Ambassador Koloane and Lieutenant
Colonel Anderson, who had both given him the impression that the President of the
Fepublic at the time (in 2013) had authorised the process. He had in fum misled

Lieutenant Colonel Van Zyl, and Mr William Matjila who was an assistant at DIRCO, !

T8 Transcript 3 July 2019, p 77.
"% Transcript 3 July 2018, p 126.
139 Transcript 3 July 2018, p 123.
120 Transcript 4 July 2019, p 23.
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General O M Mgwebi subsequently testified thal Major Mtshisi had deliberately misled
various officials: he had made that finding when presiding over a disciplinary hearing
convened by the SANDF."™ General Mgwebi claimed not to have known of the landing
at the Base uniil it had happened, and blamed |ack of communication and non-
compliance with rules for the unauthorsed landing of the Gupta flight. He had
recommended that Major Nishisi and Lieutenant Colonel Anderson be disciplined for
‘colluding and assisting with the approval to land knowing very well that doing so was
unlawful. Charges of misuse of state property and corruption should also be laid against

them', he said.'™®

Ambassador J M Matjila, the Director-General of DIRCO In 2013, and who has a very
long career as a diplomat, testified on the standard procedure to be followed when there
is a request from a foreign mission (a note verbale) for the landing of foreign aircraft. ™
Among the details that would have to be included in a nofe verbale were: the purpose
and the duration of the visit: the places in South Africa likely to be visited; who would
be on board the aircrafl; the date of arrival; and the size of the aircrafl. That
communication would be shared with the SANDF if the aircraft was intended to land at

one of its facilities.

These procedures were not followed for the flight camying the guests attending the
Gupta wedding. The first time Ambassador Maljila heard about the Waterkloof Landing,
was through the press on the day of landing — 30 April 2013, The following day he was
advised of the meeting of the JCPS cluster principals, and he asked for a briefing from

the DIRCO spokesman. He invited Ambassador Koloane to attend the meeling since

122 The transcript of his evidence starts at p 37 following Major Nishisi's. He confirmed the contents of his repont
following the Board of Inquiry convened by the SANDF. The report is in Exhibil 4, CSB 002 ff,

1903 BSB p 218,
128 Exhibit FF11,1, and Transcript 8 July 2099, P2
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so much had been said about his role in the saga by the media."*® He also called Mr
V Gupta, the High Commissioner of India, to establish whether there were Union
Ministers aboard the aircraft. But Mr V Gupta advised that there were none, and that

procedures had not been followed. '

Ambassador Maljila then testified sbout the disciplinary procedures against
Ambassador Koloane., On this issues, he said; a special hearing was convenad by
DIRCO, following the recommendations of the report of the [nvestigating Team that had
been appointed.™™ The charges that were preferred against Ambassador Koloane
were that: (1) in the period between February and April 2013 he had abused diplomatic
channels and had facilitated an illegal request for the landing of an international aircraft
at the Air Base on 30 April 2013; (2) he had misrepresented facts in an endeavour to
procure the unlawful landing; and (3} he had compromised the process and procedures
of DIRCO in that no request had been properly made and the required inter-

departmental coordination process had not taken place. '™

Ambassador Koloane pleaded guilty to the charges.'™ Following the recommendation
made by the commitiee that heard the charges, the sanclion imposed on Ambassador
Koloane was, as an alternative to dismissal. suspension without pay, for a period of two
months,'*" The Chairperson of the Enquiry considered, however, that the infractions
were serious, since Ambassador Koloane caused embarrassment to the Republic, and

abused diplomatic channeals,

145 Transcrpt 8 July 2019, p 51.

128 Exhiblt FF11.1, p 4.

1307 Exhibit FF11.1, p 5, and Transcripl 8 July 2019, pp 68,
12 Exhibit FF 3, pT.

1308 Exhibit FF 3, p 27.

1218 Exhibit FF 3, p &
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Before the Commission, Ambassador Koloane was not a credible witness. He evaded
questions and denied having suggested fo anyone that the President knew about the
proposed landing of the flight from India at the Air Base. A clear example of his evasion
was in relation to the email sent by his secreiary o Mr W Matjila stating that the flight
had been approved.'"" Firsl, he tried to obfuscale the questions he was asked by the
evidence leader. Then he denied that he had asked his secretary o communicale
authorisation to Mr William Matjila. He said that he did not have such authority. She

must have misunderstood him, he said."" The email read:

"‘As par your discussion with Ambassador Koloane with regard to the request for
flight clearance and landing at Waterkloof AFB for the Indian delegation. Kindly note
that Ambassador Koloane {elephonically approves the request.''

All that he had said to her, he claimed, was that she should push ‘them’ to process the

request,

As to the meeting earlier in the year at ORT, which was attended by Mr Tony Gupta,
Ambassador Koloane said that his memory had faded, but that he did recall that at the
meeting Mr Gupta did say there would be wedding guests aboard the flight, some of
whom would be ‘Ministers’ and possible one of the 'Vice Presidents’ of India.*" He
could not, however, deny the weracity of a recording of a phone call betwean Major
Mtshisi and himself in which he had explained to the Major that he could not put the
request in writing.'*'* Major Nishisi said that Colonel Anderson was in charge of the Air

Base. Ambassador Koloane then reminded him thal people representing the Indian

M Transcript 8 July 2019, p 97,
1217 Transcript 8 July 2019, p 101.
1212 Transcript 8 July 2019, p 105.
YW Transcript 8 July 2018, p 112,
1213 Exhibit FF 13, po
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deleqgation had met Colonel Anderson at the Air Base and said that a few Ministers

would be on board to attend the Gupta wedding.

At the Commission's hearing on the following day,'*'® Ambassador Koloane admitted
to ‘name dropping’, presumably in respect of the President. But, he said, he had done
this purely to push officials who were ‘supposed bo process the flight clearance o do
their job’ — to process the flight, However, he insisted that no one in a position of power,
such as a Minister or the President, had asked him to act in this way. He said that using
their offices and names was an error of judgement on his part. "'’ Later in the day,''"
he accepted that he had been wrong to use the names of Ministers and the President

because it could have tainted their reputations.

When asked why he had resorted to untruthfully mentioning certain people’s names, he
responded that there was ‘'mothing in it' for him personally, He had wished only to sernvice

the relationship between India and South Africa.'™

Ambassador Koloane said that he had gone to the Air Base on the moming of 30 April
2013. He had completely forgotten about the landing but had been lelephoned by
someone in the Indian High Commission and by Colonel Anderson advising that the
flight had landed.'™ He also said that he knew the Guptas as friends of the President
because he had met them at functions that the President had hosted. Although invited

to the Gupta wedding. he said that he did not attend it.

2% Transcript 9 July 2019, p 11.
T Transcript 8 July 2019, p 13.
128 Transcript 9 July 2019, p 41.
219 Transcript 8 July 2013, pp 57-58.
129 Transcript 9 July 2019, p 65,
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The later promotion of Ambassador Kolocane to South Africa's Ambassador to the
Netherlands, in 2014, will be considered when the evidence of the Minister of
International Relations and Cooperation, who was in the post both at the time of the
landing and when Ambassador Koloane was appointed to the post in the Netherlands,
is dealt with. First, though, it is convenient to discuss the evidence of former Lieutenant

Colonel Christine Anderson, who was employed at the Air Base by the SAAF in 2013,

Lieutenant Colonel Anderson deposed to two affidavits in respect of the landing: the
one was for the Board of Enquiry convened by the SANDF and the other was prepared
for the Commission. She said in the first affidavit,’™™" deposed to on 3 May 2013, that
she was requested by Lieutenant General O Mgwebi, the Chief of Joint Operalions in
the SANDF,"™ to attend a Board of Inquiry to be held on 8 May 2013. She discussed
at some length the process she followed before deposing to the affidavit and then
described the events preceding the landing of the flight. These are summarised

hersunder,

On a Sunday night sometime in March 2013, Ambassador Koloane had phoned
Lieutenant Colonel Anderson to enquire whether the Air Base had the capacity for the
landing of an Airbus A330. He told her that there would be a ‘cultural event' following
the landing of the aireraft, which had ‘two ministers” on board and that ‘Number One’
had knowledge of the flight proposed. She understood the term ‘Number One’ to refer
to President Jacob Zuma. 'We never refer to the President in telephone conversalions

by name for security reasons.'*2?

1227 Exhibit FF 15, p 09.
152 His evidence is discussed above.
1223 Exhibit FF 15, p 10.
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She had advised Ambassador Koloane that it was possible for the aircraft to land but
that an overflight clearance (a landing authority) was required for landing at the Air
Base. He said that he would start the process of abtaining the clearance from the Air

Force Command at the Air Base.

On 2 April 2013 a gentleman whom she thought was named ‘Mr Ashuc’, and two others,
visited Lieutenant Colonel Anderson at the Base and she escorted them through the
lounges. They told her that there would be about 150 to 200 people on board the flight.
After some discussion it was agreed that the passengers could use the two lounges
and a reception area. She was informed that once the immigration process was finalised
the passengers would be escorted to Sun City. She told them that, if the weather was

bad, the flight might have to be diverted to ORT.

In mid-April 2013 Ambassador Koloane phoned her and said that he had been asked
by the President if the flight ‘was still on track’. She responded that, once flight clearance

had been obtained, ‘we would be able to finalise the movements of the passengers', "

He had phoned her again two days later and said that the passengers would not be
taken in buses to Sun City. At that stage no flight clearance had been obtained. She
had sent a message to the Officer Commanding at the Air Force Command Base,
Brigadier General Lombard,'*= Ambassador Koloane had then made an appointment
to see her at the Air Base on 22 April 2013, and he had armived with Mr Ashuc and two
women. She had shown them the arrival and departure procedures. That afternoon,
she had spoken to her Officer Commanding, Brigadier GGeneral Madumane, and had

informed him that the overflight clearances for the international flight had not yet been

1234 Exhibit FF 15, p 12.
1223 Exhibit FF 15, p 13.
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oblained. He asked whether the media would be present at the landing, and her

response was that she had not yet be advised about this.'*®

Lieutenant Colonel Anderson had received clearances for the flight from India, and for
the local aircraft that were to land and depart with the passengers to Sun City, on 23
and 25 April respectively.'™ The aircraft from India, and the other national aircraft and
helicopters for shuttling passengers, had amived early in the moming of 30 April 2013,
She explained that she had ensured that persons responsible for handling baggage and
immigration had been present to assist with the landing.™ She was of the view that
because the visit by the passengers was private, no coordination with DIRCO officials
was required. Lisutenant Colonel Anderson attached to that affidavit a passenger list,

external clearances, and permission for helicopters and chartered aircraft to land.

In 2019, in response to a request from the Commission and questions sent to her, she
confirmed the contents of her affidavit deposed to in May 2013.'** She denied
allegations about what she had allegedly done in preparation for the landing in 30 April
2013. She also denied that she had done anything to pressure Major Nishisi into

unlawfully issuing a flight clearance for the flight from India that landed at the Base.

In her oral evidence to the Commission, Lieutenant Colonel Anderson (represented by
a legal practitioner), said that she had ascertained that Mr Ashuc was Mr Ashuc Chawla,
employed by a company associated with the Gupta family.'"** She had believed at the
time of the proposed landing that he was a Protocol Officer at DIRCO. She said thal

she had also believed that there was nothing untoward about Ambassador Koloane's

2% Exhiblt FF 15, p 13,

1237 Exhibit FF 15, p 14,

122 Exhibit FF 15, p 14,

132 Exhibit FF 15, p 1.

12X Transcript 14 January 2020, pp 34-35,
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requests: she was told that there were wedding guests on board the flight but it was not
her job to question the purpose of the visits of passengers.’™ She said that she had
been told that the President was supposed to fly from the base to Sun City, but had
discoverad later in the day, when checking the operations room, that that flight had been
cancelled and that he was scheduled to fly instead to the Democratic Republic of

Congo, &

When questioned, Lieutenant Colonel Anderson admitted that she had realised that the
landing of the flight from India at the Base was not lawful."* However, that realisation
struck her, she said, only when she heard press repors. When pressed, she said thal

‘at one stage it felt like the base was captured by this Indian delegation®. ™

Lieutenant Colonel Anderson denied that she had put any pressure on Major Nishisi to
issue a flight clearance certificate,"™ but accepted that she had been pressured by
Ambassador Koloane to put procedures in motion for the improper landing of the flight

al the Base 2%

It should be noted that Lieutenant Colonel Anderson, after attending the Board of
Inquiry, complained to the Public Protector about the process that was followed by the
Board: she had not been given an opportunity to state her position to the Board, she
said. The Public Protector did not proceed with any investigation in respect of the
complaint and did not deal with the Waterkloof Landing in her report that formed the

basis of the Commission's terms of Reference. Lisutenant Colonal Anderson conceded

1431 Transcript 14 January 2020, pp 49-51.
122 Transcript 14 January 2020, p 52,
130 Transcript 14 January 2020, pp 52 -56.
12 Transcript 14 January 2020, p 61.
735 Transcript 14 January 2020, p 67.
123 Transcript 14 January 2020, p 69,



1676.

1677.

1678.

1679.

602

that the Public Protector had not proceeded with the investigation into her complaint

because she had been cleared by the Board of Inquiry.*"

It is necessary now to consider the evidence of Minister Nkoane-Mashabane, who was
the Minister of International Relations and Cooperation at the time of the landing of the
flight in 2013."%% She testified al the Commission on 21 November 2019.12% At the
hearing, she confirned the correctness of the contents of an affidavit to which she had

deposed on 18 September 2019, 1240

Her evidence is relevant only in so far as she lestified to the appointment in 2014 of
Ambassador Koloane as Head of the Mission of the South African Embassy in

theHague in the Netherlands.

She claimed not to know much about the minutiae of the work in DIRCO. She had heard
about the landing at the Air Base only after the flight had landed.™' She said that she
had been informed that Ambassador Koloane, the Chief of State Prolocol, was present
at the Base after the landing, and that she had phoned the Director-General of DIRCO,

Ambassador Matjila, to find cut what had happened.'™*

She said that she had been aware thal Ambassador Koloane had been disciplined and
had been sanctioned by being put on suspension without pay. However, when the post
at The Hague had become vacant, he had applied for the position. In her view, he had

served his sentence and there was nothing untoward about his promaotion. Thus she

1397 Transcript 14 January 2020, pp 69-70.

13 a the time of giving evidence to the Commission, she was the Minister in the Presidency for Women, Youth
and Persons with Disabilities.

139 Transcript 21 November 2019

124 Exhibit FF 14, p1

W Transcript 21 November 2018, p B,
1242 Transcript 21 Movember 2012, p 11.
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had not in her letter asking the President to appoint Ambassador Koloane said that he
had been found guilty of charges, including abuse of diplomatic channels. However,
she had, she said, alerted the President to his offences and sanction before she sent
the letter.™™* It remained her view that his conduct was not relevant to the new post.
That was an astonishing admission. Moreover, the reasons that she gave for choosing
him as South Africa’s Ambassador to the Netherlands, namely that he had applied, was

eligible, and was experienced do not appear plausible.

1680. On 28 November 2018 Adv Ngoako Ramatlhodi testified before the Commission about
the controversial landing of the Gupta aircraft at Waterkloof Military Airbase. In part, this

is what he said:

“Maow my attitude, | did not know thess peaople. They came into South Africa and ane
day | met Comrectional Services thal a privale jel lands al Walarkloof Air Force base
carrying wadding and people. That for me was the [ast insult. | mean it was a stab
at the back for those who died. Because there were many who died when | was
lhere with them. That we should gel foreigners they come in here and then they land
a wedding charter in our air force base.”

He continued;

"Mol only did they land there, they actually gol even lhe escorls of the securily,
evvarything, to that placa there.”

When probed about his understanding of the controversial landing Adv MNgoako

Ramatlhodi states:

"We said to him, Mr President it is unacceptable that a privale jet carrying wedding
party from another country lands al cur air force base. We had fought for this base
lo be under our command. So it is not accepltable. So do not grace this thing by
going to the wedding, in addition to what has already happened.

1242 Transcript 21 November 2019, pp 92-95.
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Chair what happens at air force bases of South Africa is only Heads of States land
there, and when they land we receive them with all the protocals, either one Minister
ar the other is sent to go and do thal. But on this occasion this asroplana from India
just landed there. There was preparations, because even the traffic cops were
escorting these buses which were going to Morth West,

S0 it was a well-planned receplion, which could not happen without higher authority
knowing. Well, they mobilise even the Municipalities {o provide secunty for those
buses to go there. So | think i was quite heavy for us, some of us.”

The Investigation Task Team that was assigned by the Justice and Security Cluster to
investigate this incident did not interview President Zuma despite the fact that it heard
that Ambassador Koloane had given two conlradictory versions, one being that he had
told certain officials at Waterkloof Military Air Base that President Zuma knew about the
impending arrival of the aircraft and wanted the landing of the aircraft at Waterkloof
Military Air Base faciltated or approved or expedited and the other being that President

Zuma had not said anything along those lines to him.

When Ambassador Koloane gave evidence before the Commission, he wanted the
Commission to accept that President Zuma had never said anything to him about the
then planned landing of the Gupta aircraft. Mr Koloane wanted the Commission o
accept that he had only said what he had said about President Zuma to officials at
Waterkloof Military Airbase as part of name-dropping because he wanted to help the
relations between South Africa and India. The position is that, ahead of the landing of
the aircraft, Ambassador Koloane told certain officials thal President Zuma knew about
the plan for the Gupta aircraft to land at Waterkloof Military Airbase and he said either
that President Zuma wanted that to be approved or he said that President Zuma wanted

the landing to be approved or facilitated or expedited.

On 15 July 2019 President Zuma appearad before the Commission and, among other

things, told this Commission his version about the incident. In part, this is what he said:
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“l am sure you have listenad hera to and | have been you know given names and
names that | allowed these people to land in the National Point in South Africa. No
ana has ever asked me did you do so or is there any information to that effect
because it never happened. | did not know where they were going to land nor
whether there was a landing to happen on a particular day but it has been Zuma
again and that is what Ngoako Ramatihodi said as he was giving evidence here. He
allowed his friends o - to land in a highly sensitive area. Comrade Ngoako has
never asked me whether | lalked to them and | allowed them lo come there and |
am sure you have it now in your = in your recaords. Perhaps nol the matter to dwell
so much but the point | am making | never did any other thing out of or breaking the
law with this family never, ™24

Mr Zuma's version is that he never discussed the intended or planned landing of the
Gupta aircraft at the Waterkloof Military Airbase and that he did not even know that
there was to be a landing of the aircraft at Waterkloof. The guestion that arnses is this:
how credible is Mr Zuma’'s version that, prior to the landing of the Gupta aircraft at
Waterkloof, he did not know about it and he had never discussed the issue with the
Guptas? It is necessary to examine Mr Zuma's evidence in the light of the totality of
evidence heard by the Commission, including Mr Zuma's relationship with the Guptas,
the nature of his relationship with them and what he was prepared to do for the Guptas.,

This is dealt with below.

The one known fact is of course that Mr Jacob Zuma's son, Mr Duduzane Zuma, is in
business with the Guptas. In this regard Mr Zuma gave evidence which suggested that
he was grateful to the Guplas because he said that they gave his son employment many
years ago when nobody was prepared to employ his son or his children at the time.
Indeed, Adv Ngoako Ramatlhodi also testified before the Commission and said that,
whenever in meetings of the National Executive Committee of the ANGC voices were
raised o the effect that President Zuma's relationship or friendship with the Guptas was

affecting the image or reputation of the government and the ANC negatively and he was

124 Transcript 15 July 2019,



1686.

1687.

1688.

606

urged to end it, Mr Zuma always defended his relationship with the Gupta family on the
basis that they had helped him and his children when he was going through difficult

times and would not entertain the idea of ending his friendship with them.

In Yol 2 of Parl | of the Commission's Report, reference was made to the evidence of
Mr Themba Maseko who testified that, before his removal from his position as CEO of

GCIS, Mr Ajay Gupta had told him that:

“(a) President Zuma would do anything they wanted him to do;

(b} if any Ministers did not co-oparata with the Guptas, they (i.e the Guptas) would

report them to him and him {i.e President Zuma) and he would summaon tham; and

(c) since he (Mr Themba Maseko) was not co-operaling, he (i.e Mr Ajay Gupia)
would report him to his seniors who would replace him with somebody who would

co-operate with them.”

Mr Themba Maseko testified that early in February 2011 = his interactions with Mr Ajay
Gupta was around October 2010 and late November or early December 2010 - he was
removed from his position at the instance of Mr Zuma and he was replaced by Mr
Mzwanele Manyi, an associate of the Guptas. Mr Manyi co-operated with the Guptas.
Furthermare. in Vol 1 Part IV of its Report, the Commission already found that Mr Tony
Gupta told Mr Jonas at the Gupta residence on 232 Oclober 2015 that President Zuma
was going to fire Minister Nene because he refused to work with the Guptas and,
indeed, President Zuma did fire Minister Nene a few weeks thereafter and gave a

reason that made no sense in the context of Mr Mene's dismissal.

Furthermore, President Zuma and Minister Gigaba ensured that Mr Brian Molefe was
appointed as Group CEO of Transnet after the Guptas had announced in their
newspaper, The New Age, on or about 10 December 2010 that Mr Brian Molefe would

be the next Group CED of Transnet, They made this announcement even before the
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Transnet post of GCEO had been advertised. Mr Brian Molefe was appointed despite

the fact that he was not the candidate who scored the highest points in the interview.

President Zuma and Minister Lynn Brown ensured that Mr Brian Molefe, whom the
suptas wanted to be appointed as Group CEOQ of Eskom {as Mr Salim Essa had told
Mr Henk Bester in 2014), was appointed Group CED of Eskom in 2015. Furthermore,
President Zuma participated in the Guptas’ scheme to have certain Eskom executives
suspended and ultimately removed from certain strategic positions at Eskom so that the
Guptas and their associates could be appointed to those sirategic positions. President
Zuma told Ms Dudu Myeni about the plan and asked her o convene a meeling at his
Durban official residence on & March 2015 al which a decision was taken that certain

Eskom executives should be suspended. President Zuma took part in that meeting.

President Zuma and Minister Brown ensured that Mr Siyvabonga Gama was appointed
as Group CEO of Transnel in or about 2016 and there is evidence before the

Commission that Mr Gama was working with the Guptas.

When President Zuma wanted to remove Minister Pravin Gordhan as Minister of
Finance in March 2017, he wanted to replace him with Mr Brian Molefe, a Gupta
associate, but was stopped from doing so by other officials of the ANC who objected to
Mr Zuma replacing Minister Gordhan with Mr Brian Molefe. After President Zuma had
been prevented from replacing Minister Pravin Gordhan with Mr Brian Maolefe, he

replaced him Mr Gordhan with Mr Malusi Gigaba, another Gupta associate.

On the probabilities President Zuma informed Mr Ajay Gupta or one or more of the
Gupta brothers that he was going to appoint Mr Fikile Mbalula as Minister of Sporls and

Recreation before making an official announcement and before he told Mr Fikile

Mbalula of that appointment. This is mentioned to show how close Mr Zuma is to the

Gupta family.
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Evidence of Mr Sundaram

1693.

1694,

1695.

In addition to what has been sel out above, it is necessary to refer to the evidence that
Mr Rajesh Sundaram gave before the Commission. Mr Sundaram had been recruited
from India by the Guptas in 2013 to be the editor of the TV station that the Guptas were

planning to establish.

Mr Sundaram spent about two months in South Africa in mid-2013 in the employ of the
Guptas and he altended some meetings between the Guptas and President Zuma. He
also got to experience how the Guptas talked about their relationship with President
Zuma. He testified under oath that the contents of his book are true, | understood this
to mean that what he wrote in the book was fo the best of his knowledge and belief,
true. Accordingly, the contents of the book enjoy the status of evidence. Below | shall

make some references o the contents of Mr Sundaram’s book,

On 4 June 2013, Mr Sundaram and some of the team who had arrived from India the
previous day met with Mr Alul Gupta and Mr Nazeem Howa at the Gupta office at
Corporate Park in Midrand. On account of matters not connected to the Waterkloof
Landing, the author says, the nature of the meetling was very tense. Mr Atul Gupla was
the only person speaking at the meeting. One of the issues that Mr Atul Gupta alleged
at the meeting was this. All the media houses in South Africa were owned by white
people and that they (the Guptas) faced much opposition when they announced that
they would be setting up a newspaper. Mr Atul Gupta then referred to the Walerkloof
landing incident and what was written about them (the Guptas). He said that that was a
co-ordinated effort by vesled interests to break the Guptas. Mr Atul Gupta then felt the
need to explain the background to the Waterkloof landing affair to the Indian team.

Summarising what was said, Mr Sunandram says in his book:



609

“Atul spent a lot of time justifying the Waterkloof landing incident, which happened
just days before our arrival. al this first meeting. Our family is close to President
fuma. We have naver hidden it. We are a powerful family, and | am sure all the
hype around this landing will also pass with time,. We land at Air Force stations in

India all the time, so what is wrong with landing our guests at an Air Force base here
with all due clearances? We ara being targeted.” !4

Mr Sundaram’s book then records that Mr Atul Gupta continued as follows:

“Prasident Zuma knows our family well, and we have deep bonds with his family.
We have enough influence in the government lo clear our name and it is not just
Prasident Zuma — we have close links with all senior ANC leaders. We are banias,

wa are Indian Jews; we do nol keep all our eggs in one baskel. Whoaver becomes
prasident of South Africa in fhe years to come, | can assure you he will be our friend.”

1696. Describing his decision to move to South Africa and the doubts that he thereafter

entertained about its wisdom, Mr Sundaram went on to describe how the Guptas sought

to justify the Waterkloof incident despite the negative media coverage for the Gupta

family. Mr Sundaram said Atul Gupta said:

“Like Laxmi, he blamed the media for playing up the incident. He claimed his family
had the required permission to land the jet. and in the same breath he mentionad
the proximity his family enjoyed with President Zuma and his family.

‘President Zuma is on our side, he knows our family, and we helped him when he
was down and out; he will help us through this as well. You know, top ministers of
the Zuma cabinet attended the wedding. Thiz is 8 direct endorsement for us, The
personnel against whom action has been taken will be reinstated very soon. We are
an influential family here. and no one can point fingers at us,' Alul boasted.

"We have close relations with evervone in the ANC. If Zuma is ever ousted | can tell

you for sure that the next one in line from the AMC wouid be close to us as well. Wa
are banias, and we know how fo keep our business interesis prolecled.” he

added.'™#

1345 B Sundaram, ‘lndemtured’, p 46.

1245 | p B2,
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1697. The book then goes on lo say:

“Atul seemed to enjoy the notoriely that the Walerkloof Landing gave him. He would
often amuse young staff al restaurants and ushers al conferences by infroducing
himsalf as "Alul Gupla of Walerkloof fame',”'247

Mr Sundaram's book also says:

“After the Waterkloof scandal, some ministers and officials seamed reluctant to ba
seen in public with Atul or on a platform hosted by his newspaper.

Thesa ministers and officials wera convinced after a nudge from the president, Al
told me.

The bad press and public outery following the incident did not seem to have made
any differanca to the redationship betwean President Zuma and the Gupta brothers.
In_the three meetings with President Zuma that | was a part of, the two brothers
bonded well with the president and joked occasionally about the scandal. It was like
nothing happened,

The brothers had fairly free access to the president’s residence, and fuma left his
Minisbars waiting for hours o attend meetings with the Guplas.

Alul once showed me newspaper clippings of President Zuma defending his
friendship with the Gupta family in parliament, 'Zuma, who was forced o publicly
defend his relations with the Guptas for the first time since the plane-landing

scandal, dismissed all allegations against him in relation to the Guptas as
“rumours”,’ ha said.

See | told you the bond that we have with the president is deep. The media and the
DA will try its best to create a rift betweean us, but he will stand by us like a rock. Tha

1698. According to Mr Sundaram's book, Atul Gupta one told him:

247 1d, p B4,
1248 |4, p 103-104.
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“President Zuma knows our family well and we have deep bonds with his family. We have

enough influence in the govarnment (o clear our namea’,

1699. In his book, Mr Sundaram also refers to an occasion when there was a discussion about
the Waterkloof Landing and Mr Atul Gupta said something that would prove to be
correct. In this connection, Mr Sundaram says that, after Mr Atul Gupta had said that
President Zuma was on their side and he would help them since they had also helped

him “when he was down and out”, Mr Atul Gupta went on to say:

“You know, top ministers of the Zuma Cabinet attended the wedding. This is a direct

endorsement for us. The personnel against whom action has been taken will be
renslated very soon. We are an influential family here ,.."

1700, As predicted by Mr Aful Gupta, one of the people against whom action had been taken
for his role in the Waterkloof Landing, Ambassador Koloane was not only reinstated but
he was rewarded by being appointed as South Africa’s Ambassador to The
Metherlands. It is reasonable and fair to assume that Mr Atul Gupta knew well in
advance thal President Zuma would undo the aclion thal had been taken against

Koloane,

Conclusion

1701. Ambassador Koloane was guilty of abuse of diplomatic channels. His promotion to a
more senior position came only about a year or so after the Waterkloof Landing.
Waoarryingly, the fact that he had admitted abusing diplomatic channels did not appear
to have been regarded as a factor that should have been taken into account and
negatively influenced his being appointed as a senior representative of the Republic.
That appears untoward. In addition, the fact that he had gone to undue lengths to
facilitate the landing of a plane carrying passengers who had no official status or office

at a military base and lo accord a special status to the Gupta family and their wedding
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guests does not appear to have negatively affected his prospects of being appointed,

as [t should have. This is highly regretiable.

In the light of the evidence and the background surveyed earlier in this Report, it is
difficult to accept what President Zuma said to the Commission, namely that he did not

know about the Waterkloof Landing before it had happened.

A reasonable and fair consideration of what has been set out above, leads to the
following conclusion. Given the admittedly close relationship between President Zuma
and the Guptas, the evidence set out above, what Mr Sundaram said in his book, as

this is summarisaed and quoted above, the following conclusions are drawn:

First, the probabilities are overwhelming that Fresident Zuma knew about the plans for
a Gupta private aircraft to land at Waterkloof Military Air Base and had no objections to
plans being implemented. In fact all indications are that he would have taken steps (o
have the landing of the private aircrafi facilitated. If that is what the Guplas wanted from
tum, how could he not do it for them when the evidence has shown that he could even

fire his own comrades if that iwas what the Guptas wanted.

Second, given how the Guplas flaunted friendship with President Zuma, it is extremely
unlikely that they would not have informed him about those plans and attempted to

secure his support for their implementation.

Third, having regard to the evidence about Ambassador Koloane's role in the landing
sana, his reference to the President (or No 1), his incomprehensible promaotion and
what Mr Atul Gupta told Mr Sundaram about the “reinstatement” of persons involved in
the Waterkloof Landing, and the poor impression that Ambassador Koloane made as a

witness at the Commission, it is probable that he acted on the instructions of or at the
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request of President Zuma when facilitating the landing. This is said notwithstanding his

subsequent denial that President Zuma has asked him to facilitate the landing.

In this regard, | have taken into account the following. Ambassador Koloane's evidence
was in places incoherent and in several respects contradictory. Importantly, on the first
day that he testified, he denied having ‘name dropped’. However, after listening to tape
recordings of his telephone conversations with Major Mishisi overnight, on the following
day he suddenty recalled that he had referred to Ministers and the President. Howevwer,
he said. he had done 50 simply to put pressure on the Major and others to expedite the

proceedings. He also apologisad for his wrongdoing.

The foregoing notwithstanding, the evidence does not justify a finding that Ambassador
Koloane, or any official whom he had pressured, acted as a result of the "caplure’ of
any officer or institution of the State, At worst, his conduct and the lapses in procedure
by the officials at the Base, brought embarrassment to the Government and to the
country, Be that as it may, what the positive purpose that Waterkloof saga, for which he
was responsible, has served for the country was to starkly demonstrate (o the media
and the wider public the scandalous influence that the Guptas exercised in the highest

office in the Republic and how they shamelessly flaunted it

It is hoped that an incident like the Waterkloof Landing will never happen again in this

countny.
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INTRODUCTION
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1712.

As a result of serious allegations, including of corruption, that the Commission received
in respect of the Passenger Rail Association of South Africa (PRASA), the Commission

heard extensive evidence on alleged wrongdoing at PRASA.

PRASA is not specifically mentioned in the Public Protector’s State of Capture Report,
dated 2 November 2016, that led to the appointment of the Commission. However, in
terms of Tern if Reference 1.9 of the Terms of Reference of the Commission, among
the matters that the Commission is required to investigate, inquire into, make findings
and report on and make recommendations on include: the nature and extent of
corruption, if any, in the award of contracts and tenders to companies, business entities

or organisations by Government agencies and entities.

Significantly, however, some 15 months before the then Public Protector, Ms Thuli
Madonsela, released her State of Capture Report she also released her report on an
investigation she had conducted into PRASA. Her report was titled: Derailed. In that
Report, she made several findings of maladministration at PRASA. Some of the
remedial actions she took in Derailed are the following: the Chief Procurement Officer
of National Treasury is required to conduct a forensic investigation into all PRASA
contracts above R10 million since 2012; PRASA’s Acting Group CEO was to
commission that forensic investigation; and the chairperson of the PRASA’s Board of

Control (the Board) was to support the forensic investigation by National Treasury.
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PRASA is a National Government Business Enlerprise that is listed in Part B of
Schedule 3 to the Public Finance Management Act'™® (PFMA). Accordingly, Term of
Reference 1.9 of the Commission's Terms of Reference requires that the Commission
investigate the kind of allegations that had been made in respect of PRASA, and

evidence in respect of such allegations was led.

There are at least two general themes that emerge from the evidence heard by the
Commission conceming PRASA. First, 8 pattern developed at PRASA that allowed
influential individuals andfor entities in which they or their family members had an
interest to benefit unduly, especially in respect of the procurement of goods and
services. |t is known that at some institutions employees or officials who resisted acts
of state capture or corruption were victimised and often hounded oul. That alsc
happened at PRASA. However, what is most worrisome is this: it was also the fate of
its Board under the chairmanship of Mr Popo Molefe from 2014 to 2017 when it sought

to put PRASA right and insfil a new and “cleaner culture”,

Second, those who were pursuing acts of maladministration and corruption at PRASA
were so determined not to be disturbed in their agenda that when a few men and women
tried to resist this and insist on compliance with the law or on doing the right things, they
were unfairly suspended or dismissed or their lives were made difficult. These people
were unable to stop the rot and weed out the wrongdoers because people who wielded
public power, whether as leaders of the ruling party, Cabinat Ministers, Members of
Pariament or members of law enforcement agencies were obstructive, refused to assist
or simply stood by when there was a duty, whether constitutional, legal or moral, to
actively assist the Board. This is part of the sad story of PRASA that unfolded during

the hearing of evidence by the Commission on PRASA and will be dealt with in this

1259 Mo 1 of 1909
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section of the Reporl. These hwo themes, it is considered, are starkly illustrated by the
following developments which serve as an instructive point of departure to introduce the

evidence that was heard by the Commission on PRASA,

As already indicated earlier, PRASA had for a considerable period before the
establishment of the Commission been the subject of numerous adverse repaorts in the
media. After the Commission had been established, public invitations were issued o
people with knowledge of matters falling within the Terms of Reference of the
Commission to come forward and give that information to the Commission. Only a few
people, especially from PEASA who had first-hand knowledge or access to knowledge

of matters that the Commission required, came forward to provide information.

On 1 August 2014, a “new" Board of Control took office at PRASA. Although some
members of the “old” Board were re-appointed, the majority were new appointees, The
new Board was headed by a veteran ANC leader, Mr Popo Molefe, who was appointed
its Chairperson. From the formation of the United Democratic Front (UDF) in 1385 to its
dissalution in the 1990s, Mr Molefe was its Secretary General. The UDF had played a
significant role in the struggle against apartheid to bring about democracy in South
Africa. Mr Molefe was also one of the accused in the Delmas treason trial and was jailed
on Robben Island. After the first democratic elections in 1994, he was appointed as the
first Premier of the Morth West Province. He served two terms in that capacity until
2004, At the time of the appointment of the Molefe Board, Mr Lucky Montana was

PRASA’s Group Chief Executive Officer (Group CEQ or GCED).

According to Mr Molefe, inspired by an opportunity to serve the many commuters,

mastly poor, who depend on PRASA for the rail and bus services it pravides, principally

with public funds, the new Board set about understanding how PRASA worked and

perhaps how it could be improved.
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However, the new Board soon began to experience unexpected challenges as it set
about diligently attempting fo discharge the responsibilities whilst duly complying with
the constitutional obligations and other regulatory measures such as the PFMA that
applied to the Board as PRASA's accounting authority. More worryingly, the Board
encountered obstacles and resistance, not least from Mr Montana, to changes it
considered were required for it to fulfil its weighty obligations. The obstacles and
resistance, some direct but others somewhat more subtle, were widespread but
manifested themselves, especially in respect of the procurement of goods and services,

in respect of some contracts that PRASA had concluded costing billions of Rands.

Within a few months of taking office, the new Board declined to approve the award of
twio contracts, with a combined value of more than R4 billion, to service providers which
a committee of the Board** had recommended should be awarded the contracts. Not
long thereafter, the Board became aware that in her Interim Report, which preceded the
Final Report titled: “Derailed”, the Public Protector had made findings of serious
maladministration at PRASA. As already stated, in her final report she recommended
forensic investigations into the award of all contracts that PRASA had concluded after

2012 that cost more than R10 million.

Mr Montana who, according to Mr Molefe, appeared to view the new Board with
suspicion, told it in March 2015 that he would be leaving PRASA when his contract
expired in mid-July 2015, By then, Mr Montana's relationship with the Board and
especially Mr Molefe, had become strained and was on a sharp downward spiral. By
the time Mr Montana left PRASA on 15 July 2015, the relationship between him, on the

one hand, and the Board and Mr Molefe, on the other, had become quite acrimonious

1240 The Board's Finance Capital Investiments and Procurement Committes (“the FCIPT)
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and the acrimony was playing itself out in the public space. The events that strained

their relationship will emerge later in this Report.

Sometime in July or August 2015, it was reported to Mr Molefe that Mr Auswell
Mashaba, the chairperson of Swifambo Eail Leasing (Pty) Lid {Swifambo), the company
that in July 2012 had been declared by the previous Board the preferred bidder to supply
locomotives to PRASA at a cost of some R3,5 billion, had alleged that, after his
company had been awarded the contract, he had been directed to, and did, pay some
R79 million to persons who were to pay the money over to the ANC. As Mr Molefe
regarded himself as a "deployee” of the ANC, he felt constrained to raise this bombshel|
allegation with the ANC. Seemingly on account of his weighty political profile, Mr Molefe
was granted an audience with the ANC's Top 6. The reference to the Top 6 of the ANC
is a reference to its top six leaders. Those would be the President, the Deputy President,
the National Chairperson, the Secretary-General, the Treasurer-General and the
Deputy Secretary-General. One of the issues that Mr Molefe raised at that meeting was
the attacks by Mr Monlana on the Board. Mr Molefe fold the meeling that he saw himself
as having been deployed by the ANC as the Chair of PRASA's Board. In the
circumstances, he had expected that the ANC leadership would come to their defence
when he and his Board were attacked by alleged wrongdoers such as Mr Montana. As
a result, he told the meeting that the Board would be using its statulory powers to act

against wrongdoers.

He was however disappointed as he did not receive the commitment of suppaort he had
expecled from the leadership of the ANC. Undeterred, the Molefe Board decided to use
its statutory powers to try and rid PRASA of the rot that had set in, as evidenced by the
Final Report of the Fublic Protector and an earlier direction by the Auditor-General (AG)
that forensic investigations should be conducted in respect of certain matters. The

Board appointed a law firm, Werksmans Altorneys (Werksmans), o investigate certain
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matters. Among the matters thal were investigated by the law firm were the 3,5 billion
locomotives contract awarded to Swifambo and contracts costing some R2 8 billion that
had been awarded irregularly to a long-standing service provider to PRASA, namely,

Sivangena'™™',

Mr Molefe said that his Board had hoped that the processes that it had initiated to clean
up PRASA would enjoy support and thal entities whose duty it was to assist public
bodies such as the Board in ridding such bodies of corruption would render the requisite

assistance.

Sadly, as will be seen later in this Report, these entities did not provide the requisite
support or assistance. Whilst the Top G officials'®2 of the ANC was non-committal, if
anything, when asked for its support, the other entities from which Mr Popo Molefe and
his Board had hoped for support proved obstructive, often placing serious obstacles in
the way of the Board's efforts. Instead of finding ways to assist in the fight against
wrongdoing, for example, Parliament’s Portfolio Committee on Transport altacked the
Board for, among other things, Mr Molefe's stating in a court review application papers
relating to Swifambo that he had been told that the ANC had been a beneficiary of the
contract that PRASA had concluded with Swifambo. ANC members of that Committee
also accused the Board of paying Werksmans too much and questioned Werksmans'
integrity in respect of the investigations they were conducting. Eventually, the Molefe
Board was rendered dysfunctional even before its term of office formally ended an 31
July 2017. The evidence has revealed, quite clearly, that neither the ANC leadership,
the National Execulive nor the Portfolio Committee on Transport wanted to assist this

Board in its fight against corruption at PRASA. This Board was on its own in fighting

12351 That service provider was Siyangena Technologies (Pty) Lid (“Siyangena’)

1252 The reference o the Top & or Top Six of the African National Congress (ANC) is the reference to the President,
Deputy President, Nalional Chairperson, Secretary-General, Treasury-General and the Deputy Secretany-
General of the ANC, Itis a term that 5 used by the ANC itsell.
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corruption at PRASA. The then President, President Jacob Zuma, gave it no support.
The then Deputy President of the ANC and of the country, now President Ramaphosa
gave it no support. Indeed, all the Top Six officials of the ANC gave it no suppert. The
Farliamentary Portfolio Committee on Transport was openly hostile to this Board.
Minister Dipuo Peters became hostile to this Board and fired it through a letter read oul
in the Portfolioc Committee on Transport in Parliament when the Board went o have a
meeting with the Committee. The Board had to go to Court to get reinstated. The next

Minister, Mr Maswanganyi, was worse. He rendered it dysfunctional.

Mr Molefe said that the ANC’s and, indeed, Government's reaction to whal his Board
had uncovered at PRASA was difficult to understand. He said that what was even more
difficult for him to comprehend was that, after Mr Montana had left PRASA in July 2015,
only Acting Group CEOs were appointed for a number of years. The next permanent
GCEO was only appointed in March 2021. Only “interim” Boards were appointed until
late 2020. The Boards that were so appointed were referred to as interim boards but
there is no provision for an interim board in the relevant legislation. The foregoing meant
that PRASA did not have a permanent Group CEO for nearly six years and for more
than three years of that period it had what were referred to as interim Boards. Since
there was no provision for interim Boards in legislation governing 8 PRASA Board, it
may well be that, objectively speaking, those so-called interim Boards were normal
Boards save that the Executive intended them to be interim and for them to see

themselves as interim.

What has been sel out above is parl of the quite depressing general piclure that
emerges from the evidence heard and uncovered by the Commission concerning
FPRASA,. The evidence also records the difficulties that the Molefe Board encounterad
in investigating wrongdoing at PRASA and reveals the enlities which overtly or covertly

contributed o the failure o bring to book those who contributed to, or benefited from,
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the rot at PRASA. It is so that the Swifambo and Siyangena Court review applications
may lead to the recovery of monies that were paid by PRASA. Although the Couris
concluded that the awards of the tenders were tainted by corruption, investigations into
criminal charges [aid against those possibly involved in commuption have not been
pursued. Yet, information that is contained in those court review papers and the Sachs'
report which will be deall with later herein that was prepared and handed to the police
as early as April 2017 ought to have assisted in ensuring that wrongdoers should long
have been brought to book. It is quite worrying that many years after complaints were

laid with the HAWKS, nobody has been charged.

It is necessary to hasten to point out that Mr Montana in paricular challenged
Mr Molefe's version that he was attempting to clean up PRASA. He stated that
Mr Molefe had waged a vendetfta against him and that, in any case, Mr Molefe was
himself guilty of corruption and irregularities. A somewhat similar allegation was also

made by Mr Sifiso Buthelezi, who was the Chairperson of the Board before Mr Molefe.

However, notwithstanding that Mr Montana strenuously challenged some of the
evidence thal implicated him in wrongdoing, a fair amount of evidence relating to him
was based on documents. As a result, whilst many factual disputes may remain, in
some instances the disputes may be resolved by a proper construction of the relevant
documents. In addition, some of the evidence heard by the Commission was based on
what had baen s&t out in affidavits made in support of court applications instituted by
PRASA or the Board and the ensuing judgments and the findings of the Public Protector

in her Report: Derailed.

In judgments handed down in review applications aimed at having the multi-billion rand

Swifambo and Siyangena contracts set aside, Courls found that not only were the

procurement processes followed iregular, but that they were also tainted by comuption.



1731,

1732

1733

622

To the extent that those Courts made adverse findings against him or the propriety of
decisions that PRASA took, Mr Montana challenged the findings. The following
comment is however warranted at this stage. Whilst accepting Mr Montana's entilernent
to challenge the findings that the Couris made, it should be borme in mind that different
Courts and the Public Protector guite separately and independently made findings that
reveal that PRASA was plagued by maladminisiration and that its procurement
processes were suspect at besl. As a result, those findings and the bases on which
they were made must form part of the matters that require to be taken into account
when assessing the cogency of complaints made about how PRASA was administered

during the years when Mr Montana was in charge.

There were several other issues on which statements were obtained or received and
evidence led, One concemned the role of Ms Nana Makhubele, the chairperson of the
Interim Board that was appointed after Mr Molefe's Board had left office. It is alleged
that she took unusual steps to bring about the settlement of claims against PRASA
totalling some RE0 million. Paymenis thal were made pursuant to those setilements

were set aside by the High Court and the money returned to PRASA.

However, for the most part, the focus in this Report will be on the two main issues noted
above, namely the extent of corruption at PRASA and the failure 1o provide appropriate
assistance to bring about their elimination when steps were taken to address them. On
the [atter issue, the persons against whom Mr Molefe gave evidence may be divided
into three broad categories: those whao did not act against the perpetrators when they
should have acted; those who appeared lo side with the perpetrators; and those who

refused to act notwithstanding that there was a duty to act against the perpetrators.

With that in mind, a useful approach to the evidence heard by the Commission in

respect of PRASA 15 the following. First, to describe what the position at PRASA was
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when the Maolefe Board took office and why it appears that its relationship with

Mr Montana deteriorated. Second, to consider the steps that Mr Molefe's Board took to

ensure that its clean-up efforts succeeded. Third, to consider what has been uncoverad

in respect of corruption at PRASA. Fourth, to consider why the clean-up efforts did not

succeed.

1734, The issues that will be considered in this Report, are the following:

17341,

1734.2.

1734.3.

1734.4,

First, regarding Mr Molefe: his evidence about the state of affairs at PRASA
spon after his Board was appointed: the deterioration of his relationship with
Mr Montana: his nolification to the ANC's Top © of problems al PRASA;
Fresident Zuma’'s attempt to have Mr Montana back at the helm of PRASA; and

the mechanisms used to abstruct the Molefe Board's clean-up attempt.

Second, in the light of the fact fact that they provide a concrete basis for the
concemns that Mr Molefe expressed about the PRASA that he had “inherited”,
a qguite extensive consideration of the irregulanties that plagued the award of
the locomotives contract to Swifambo and the reports prepared thereon by a

forensic investigator and by the Liguidators of Swifambo.

Third, a consideration of the imegularities and improprieties surmounding the
award of cenain contracts (o Sivangena and the findings of the Full Bench of
the North Gauteng High Court in the application that PRASA instituted to have

the contracts reviewed and set aside,

Fourth, the sale of a property by Mr Montana to the company of a lawyer who
had acted for Sivangena and the funding for the purchase of three properties

in which Mr Montana had expressed an interest in purchasing. one of which he

did in fact purchase and had transferred into his name.
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17345 Fifth, evidence by senior members of PRASA’s intemnal legal seclion on the

consequences that they suffered after they had opposed attempis to unduly

benefit entities in which Mr Roy Moodley had an interest.

1734.6. Sixth, the failure, until quite recently, to appoint a permanent Board and a

permanent CEQ.

1734.7. Seventh, the appointment of Werksmans to conduct forensic investigations.

MR POPO MOLEFE'S EVIDENCE

Introductory matters

1735.

1736.

PRASA's main object and business is to provide rail and bus passenger services in the
public interest and to generate income from the use of its assets. PRASA is funded by
the National Treasury through allocations made to the Department of Transport.
PRASA's Board is its accounting authority. As an organ of state, PRASA is required to
procure goods and services in compliance with section 217 of the Constitution and other
applicable stalutory and regulatory measures as well as s own supply chain
management policies. For many years, it has been failing to carry out its mandate in

any satisfactory manner. In fact, many would describe PRASA as a failed project,

Mr Molefe said that his experience at PRASA equipped him o assist the Commission
to better understand the different sirategies that were used by those involved in state
capture. As regards state capture, he was of the view that PRASA was one of the slate
institutions that was identified for and became a victim of deep state capture, particularly
in the award of quite lucrative tenders. He went on to note the following: irregularities in
the award of tenders occurred because [lower] decision-makers were made vulnerable

by the manipulations of those who were at the heart of the capture of PRASA or simply
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permitted it as they were afraid of the consequences of being seen {o be "opposed” to
the senior management at PRASA. In addition, individuals who and institutions that
were under a duty to protect PRASA and the vulnerable failed to fulfil that duty and as
a result allowed the capture of PRASA to succeed and benefit cerlain connected

individuals and entities associated with them.

He also noted that the modus operandi of those bent on capturing state-owned enfities
is to first capture senior officials in strategic and influential positions at such entities. [t
was his expernience that the captors target the decision makers, so that they can direct
contracts, and ultimately money, to favoured companies or individuals. One example

he gives is that of Mr Roy Moodley, a known associate of former President Jacob Auma.

Dealing with his early experiences at PRASA, Mr Molefe said that at his first meeting
with Mr Montana, Mr Montana told him that he had told the previous Chairperson of the
Board, Mr Sifiso Buthelezi, that he intended to resign from his position of Group CEO.
Mr Molefe said that he fold Mr Montana that he expected him to stay for a while, as
PRASA was in the process of camying out its modemization program, which would
entail a spend of some R172 billion over 40 years and envisaged among other things
the following: the replacement of aged trains, coaches and locomotives with new ones;
delivering a better quality of service to commuters; renovating train stations and other
infrastructure; and installing a modem signalling system. When he gave his evidence,
Mr Montana did not dispute the thrust of this evidence, but qualifiad it by saying that™>
the matters referred to by Mr Molefe were not discussed at their first meating. Mr
Montana said thal he raised the issue of his resignation with Mr Molefe only a few

months later; and the period of spend was 20 years, not 40 years. Nothing turns on this.

122 From page 42 of the transcript of the evidence he gave on 16 April 2021
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Mr Molefe's evidence continued as follows. The problems in the relationship between
Mr Montana, on the one hand, and the Board and Mr Molefe, on the other, began to
manifest themselves soon after the events described in the preceding paragraph.

Among those were the following. As most of the major contracts had already been

concluded, the Molefe Board asked for details and the status of these conftracts but Mr

Maontana proved uncooperative. Among those contracts were two that ran into billions,
namely, the Swifambo contract and the Siyvangena contract. In addition, the Board
became aware of the following: audits of the financial stalements for the previous years
indicated a steep rise in imegular expenditure; many of PRASA's departments were
dysfunctional, its controls were weak or non-existent and many employees in strategic
positions lacked the requisite skills; and there were serious labour issues, with
employees being suspended or dismissed only for the decisions to be successfully
challenged, and PRASA being required to find funds to pay to compensate these

employees for which it had not budgeled.

In his evidence, ™ Mr Montana disputed each of these allegations and said that in the
nine years that he had headed PRASA it had not had a qualified audit. In respect of
suspensions, he said he was being blamed for what had been done by other managers.
In addition, he said that in one case the Labour Appeal Court had reinstated 500
dismissed employvees because PRASA under Mr Molefe had not properly opposed the
appeal. This, he said, had cost PRASA about R1 billion."** He also stated that he and
Mr Molefe had had a good relationship until November 2014. He said'*** that the fall-

out between him and Mr Molefe was not because the Board had tried to hold

124 From page 44 of ihe Transcript of the first day he gave evidence
1255 Page 87
122 From page 173 onwards
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management accountable, but because he [Mr Montana] had instructed PRASA not
only not to pay one of its contractors, SA Fence and Gate (Pty) Lid (SA Fence and
Gate), but also to terminate PRASA’s contract with the company and to recaover all
manies from it. He said that 34 Fence and Gate had sponsored a golf day hosted by
Mr Molefe's Foundation, the FPopo Molefe Foundation, and that Mr Molefe and his
Foundation had received benefils from SA Fence and Gate that were cormupt. He asked

the Commission to subpoena the accounts of Mr Molefe and his Foundation. "2

Mr Molefe responded to Mr Montana's evidence in respect of SA Fence and Gate in an
affidavit that he submitted to the Commission. What he said in his affidavit may be
summarised as follows: his Foundation is a Trust created for charitable purposes, one
af which is to focus on the plight of disadvantaged youth; the Trust is independently
audited; and its bank and other accounts are managed by at least three of the Trustees,
As regards Mr Montana's evidence that SA Fence and Gate had sponsored a Golf Day
hosted by his Foundation, Mr Molefe said in his affidavit: SA Fence and Gate had
purchased golf shirls, directly from the supplier, that had been used by the golfers on
one of the two days of the event; it had however not donated any funds to the
Foundation; there was no link between the purchase of the golf shirts and any contract
or litigation between SA Fence and Gate and PRASA; and in any case the relationship
between SA Fence and Gate and PRASA pre-dated his appointment to PRASA's
Board. Mr Maolefe also disputed Mr Montana's evidence that PRASA had not defended
a claim brought against it by SA Fence and Gate. In support of this denial Mr Molefe
annexed to his affidavit papers that showed that PRASA had instituted a counter-claim

against 3A Fence and Gate for the payment of some R4S million.

127 Page 176
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Mr Molefe testified that at his Board's first substantive meeling, on 27 November 2014,
Mr Buthelezi, who was then the chairperson of the Board's Finance Capital Investment
and Procurement Committee (FCIP), announced that he was resigning from the Board.
However, Mr Molefe pointed out that the FCIP had recommended the appointment of
senvice providers for two guite major contracts. The one was for the Braamfontein Depot
Modernization project and the other for the purchase of Rails and Turnouts, which the

FCIP said were urgent. The tenders had a combined value of some R4 billion.

Mr Molefe said that the Board was concemed that there was no probity report confirming
that applicable procureament prescripts and processes had been properly followed. As
a result, the Board gave only provisional approval in respect of the awards. Mr Molefe
testified that Mr Montana however assured the Board that a probity report was available
and that he would make it available to the Board, The report however was never
produced. |t turned out that there could not have been such a report as the contract of
the probity officer had expired at least 12 months earier. Thereafter, PRASA's internal
auditors had conducled a probity assessment of the tender processes and found that
the SCM policy and the provisions of the PFMA had not been complied with. As a result,
on 26 February 2015, the Board cancelled the award of the tenders and asked
management to re-issue requests for proposals. In his evidence,'#* Mr Montana made
the following points in respect of the foregoing matters: Mr Buthelezi had not pushed
far the tenders to be awarded; he [Mr Montana] had not been asked for a probity repor,
which he however accepled did not exist for the reason given by Mr Molefe; although
the awards of the tenders were cancelled, it was not because of cormuption. He also

said that the Molefe Board had "destroyed” PRASA in less than three years."™™ In an

2% From page 93 of the first day's transcript
1282 Page 113
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affidavit in response to what Mr Molefe had said in his evidence, Mr Buthelezi said there

was nothing untoward about his resignation from the Board.

Mr Molefe testified that in December 2014 he became aware that the Public Protector
would soon be releasing a report on her investigations into the affairs of PRASA,
following certain complaints that had been lodged with her office. He said thal he also
became aware that the Public Protectors Interim Report had been shared with
PRASA’'s management but the Board had not been told of its existence. Mr Molefe
testified that when Mr Montana was asked about the interim report of the Public
Protector, he confirmed to Mr Molefe that he had received the Public Protector's Interim
Feport. Around that time, Mr Montana told the Board that, for personal reasons, he
would not be renewing his contract when it expired at the end of March 2015, The Board
accepted Mr Montana's “resignation” but asked him to stay on while it searched for a

replacement. It, however, limited his powers.

At a meeting with Mr Molefe in Knysna on 4 April 2015, Mr Montana presented a “litany
of complaints™ against Mr Molefe and the new members of the Board. He accused them
of conspiring with Minister Dipuo Peters'™® against him and said that the Board had
been appointed with the express purpose of getting rid of him, an accusation Mr Molefe
denied. In his response,'®' Mr Montana said that Mr Molefe had an agenda, which he
began to detect with time. He also said that it was Mr Molefe who had “leaked" the
Public Protector's Interim Report to the Press and that he had told Mr Molefe this at

their Knysna meeting. '*%

178 Wz Peters was the Minister of Transport at the fime. As such, oversight of PRASA fell under her Portfolio. It
appears that it was she who had submitied o Cabinet the names of the members of the new Board and
recommended that Mr Molefe be appointed is Chair.

281 From page 93 of the Transcript
1262 Page 135
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After the Knysna meeling the relationship between Mr Montana and the Molefe Board
deteriorated even further and soon spilled into the public arena with Mr Montana and

Mr Molefe publicly making accusations against each other.

Towards the end of August 2015, the Public Protector released her [final] Report,
Dergifed, though as has been noted above, a copy of the Intenm Report had already
been made available to PRASA’s management and later to its Board. At that time the

Public Protector was Adv T Madonsela.

In his affidavit and during his evidence, Mr Molefe highlighted several findings contained
in the Public Protector's Final Report and the remedial aclions that the Public Protector
said must be taken. Among the findings that related to Mr Montana were that in a
number of cases PRASA had extended the scope of tenders, which the Public Protector
found constituted maladministration and improper conduct, In one case, a tender for

two train stations was later improperly extended to seven stations.'**

The Public Protector's Report was critical of Mr Montana and PRASA. Among the

findings and observations made in the Report were the following:

“[1]t was difficult to get information from PRASA, with this being a main causal factor
behind the delay in finaliging this investigation which was lodged in 2012, Promizes
for documents were not kepl and even a request for assistance from the [old] Board
yielded very few source documents. It was also discomforting that Mr Montana
boasted about the failure of complainants o provide documenlary evidence on
some allegations and asked that | adjudicate those matlers in his lavour when he
failed to provide legitimately requested documents.”"™

1761 Pane 358-0, para 8.2 of her Report
124 Paae 63, para 3.5
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1750. The Public Protector also found that the allegation that the Group CEO [Mr Montana]
suspended some employees without following proper disciplinary procedures'™ and
that the conduct of PRASA of habitually suspending employees contravened PRASA's
disciplinary code,'?* amounted to fruitiess and wasteful expenditure, ™" and that such
improper suspensions constituled maladministration and improper conduct.'™ The

Report also noted that there was a culture of poor information management or hiding of

information that could provide evidence of maladministration. *%*

1751, Among the specific remedial actions that the Public Protector said should be taken are

that the Beard had to:

1731.1. take cognizance of the findings of maladministration and improper conduct by

Mr Montana and other functionaries:’®

1751.2. report to National Treasury and the Auditor-General pariculars of the alleged

financial misconduct and the steps it took;

1751.3. support Mational Treasury in conducting a forensic investigation into all PRASA

contracts above R10 million from 2012; and

1751.4. then take appropriate measures to address the findings."®™"

1282 Page 375, para 8.25.1
¥ Poge 376, para 8.25.4
126! Page 376, para 8.25.8
1368 page 377, para B.25.7
12 Page 382, para 8.33.2
137 Page 383, para 5.2.1

121 Page 384, para 9.2.5,
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Mr Montana's reaction to the Public Protector's Reporl may be summarised as
follows.™? He stressed that there were no findings of corruption and that there were
not many instances where he featured. He later pointed out that he has challenged the
Report and had applied to the High Court for the Report to be reviewed and set aside.
He also stressed that there was no connection between his resignation and the Repaort,
saying that he had resigned in March 2015 and had left PRASA on 15 July 2015, while
the Report was released only in late August 2015. He said his proposed review of the
Public Protector's Report was based in part on the fact that the Public Protector did not
have an “understanding” of PRASA and had applied legal prescripts that are nol

applicable to PRASA.

Mr Montana again stressed that the Public Protector had made findings of
“maladministration, [abuse of] power and employees [being suspended] without
following of procedures”, but she had nol mentioned “a single finding of . . .
corruption™.'®™ In addition, he said, the then Public Protector [Ms Madonsela) had dealt
with only about half the complaints. The present Public Protector [Ms Busisiwe
Mkwabane] had dealt with the rest of the complaints and in her report had made only
one adverse finding. Mr Montana also denied that he had not co-operated with Adv
Madonsela and said that her finding that he had not provided information was “really
uncalled for". Finally, on the issue of Adv Madonsela's Report, he said, in respect of the
application to have the Report reviewed and set aside, Report, he was still to decide
whether or not to pursue that application. Mr Montana conceded that he had allowed
that review application to remain pending in the High Court for a number of years. | do

not think that Mr Montana intends pursuing that application. There is no reason why he

1272 |t appears al page 161 and thereafter from page 274 of the Transcript
1213 Page 284
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would not have taken the necessary steps all these years for it to be heard and decided

if he thought he had a good case.

Mr Molefe testified that it was also around the time of the release of the Public
Frotector's Derailed Report that he became aware that Mr Mashaba had stated that,
after Swifambo had been awarded the R3.5 billion locomotives contract, he [Mr
Mashaba] had, on instruction, paid a total of some R79 million to people who were to

have then paid the money over to the ANC.

It is against the backdrop of what has been summarised above that the meeting
between Mr Molefe and the ANC's Top 6, which is dealt with immediately hereunder,

must be considered.

Mr Molefe's meeting with the ANC's Top 6

1756.

17ar.

Mr Molefe's meeting with the ANC Top 6, which has already been mentioned earlier,
took place in July or August 2015. It appears that the meeting was preceded by a
meeting Mr Molefe had had with the ANC's Treasury General at the time, Dr Zweli
Mkhize, with whom he had discussed some of his concerns about the Mashaba
payments and the contracts PRASA had awarded to companies connected with Mr Roy
Moodley, such as Siyangena, Prodigy and Strawberry Worx. The only member of the
Top & who was nol present at the meeting was the then the National Chairperson of the

AMNC, Ms Baleka Mbeta,

What Mr Molefe said he told the five members of the Top 6 who were present at the
meeating may be summarised as follows. The ANC is the ruling party. SOEs are
governed by the laws of the country, The ANC leadership had approved his
appointment as Chair of the PRASA Board. In a sense, they had deployed him and the

other appointees to the Board, which aversaw PRASA an behalf of the country. That
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Board was being subjected to sustained attacks by Mr Montana, yet none of the Top 6
had raised a voice in defence of Mr Molefe or the Board. Mr Molefe told them that he
had been quiet for a long time, but he was going to act and would use the legal

instruments with which the Board was armed, such as the PFMA.

Among the other matters that Mr Molefe raised at the meeling were the foliowing: the
malfeasance and comuption at PRASA which had been identified by the Public
Protector in her Interim Report, with the Final Report due to be released soon; the
amounts invalved were significant, for example, the Report had mentioned a figure of
some R1,9 billion relating to contracts with Sivangena, and his Board had directed that
new procurement processes for the Braamfontein Depot Modernisation contract and
also the contract for the purchase of Rails and Turnouts be conducted; these tenders
together involved an amount of some R4 billion; and, following the award of the R3,5
billion locomotives contract to Swifambo, its chairperson, Mr Mashaba, had alleged that
he had paid money to people who were purporting to be collecting it on behalf of the

ANC.,

Mr Molefe added that he also told the meeling this: the Top 6 was doing nothing
because it was wailing to see if Mr Montana's campaigns would lead to the defeat or

the collapse of the Board, but that was not happening.

Asked what the reaction of the Top Six was to what he told them, Mr Molefe said that
they said he had not given them time ta think about what he had said. They implied that
they wanted time to think about it. They said that they would have another meesting.

However, Mr Molefe said that there was no further mesting: they never reverted to him.

When he gave evidence on this issue, President Cyril Ramaphosa admitted that the

meeting about which Mr Molefe testified did take place and that Mr Molefe had

mentioned that he would be required o utilise the PFM& against wrongdoers. He said
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the ANC leadership was quite satisfied with that approach. However, he denied that Mr
Maolefe had mentioned the alleged payment of R79 million to the ANC. He also denied
that they had asked for more time to think about the issues that Mr Molefe had raised

at the meeting.

Mo matter how one looks at the meeting that Mr Popo Molefe had with five of the six
officials of the ANC including the then President Zuma and the then Deputy President
Ramaphosa, what is guite clear is that Mr Popo Molefe had approached the AMNC
officials in order to inform them of the problems of cormuption at PRASA and o seek
support from them. VWhat is equally clear is that the ANC officials did not quite give him
any support. On Mr Molefe's version, they said that he had not given them timea to think
about the matter and he understood that they were going to reflect on the issues he had
raised with them and revert to him but not a single one of the officials ever reverted fo
him or ever contacted him to find out how he was doing in his fight against corruption
at FRASA, On President Ramaphosa's version, all the officials did was to state that he
should use the PFMA&. Even on President Ramaphosa's version there is no suggestion
that the officials of the ANC did anything to give Mr Molefe support. Not even a single
one of them ever contracted Mr Maolefe to find out how he was doing in his fight against
comuption. Already by that time PRASA had for some time been in the media about
allegations of corruption. South Africans would not have been surprised if President
Zuma did not give Mr Molefe support for his fight against corruption but | beliesve they
would have expected Deputy President Ramaphosa's reaction and attitude to be

different from that of President Zuma.

Of all the officials of the ANC who were at the meeting with Mr Maolefe, the then Deputy
President Ramaphosa was one official from whom it would have been expected that he
would have sought fo give Mr Molefe support. President Ramaphosa should have at

least followed-up later and contacted Mr Molefe and his Board could he given in their
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fight against corruption PRASA. | believe that in how he and the rest of the officials
handled this matter President Ramaphosa fell short of the standard that would have
been expected from him in a matter invalving fighting corruption. The rest of the officials
aiso failed to give support to Mr Molefe. The aftitude of the ANC officials towards Mr
Muolefe's plea for support may well be consistent with the attitude displayed by various
Ministers of Transport and both President Zuma and President Ramaphosa owards

PRASA not having a permanent GCEO for close to six years.

In his affidavit and evidence, Mr Molefe referred to a further meeting relating to the
dispute between Mr Montana and the Molefe Board, which look place at the Presidential
Guest House in Pretoria. That meeting is deall with in the section immediately

hereunder.

The meeting with former President Zuma

1765.

1766,

Mr Molefe said that after the Board had accepled Mr Montana's “resignation”, Mr
Montana had publicly announced that, if the Minister and the Board wanted him back,
he was still available to stay on as PRASA's Group CEQ. However, given that the
already strained relationship between Mr Montana and the Board had deteriorated guite
substantially and had even become publicly acrimonious, the Board showed no interest
in having Mr Montana back. According to Mr Molefe, in early August 2015 President
Fuma and Minister Jeff Radebe, the Minister in the Presidency, invited him to a meeting
at the Presidential Guest House. Minister Peters was also invited, and so was Mr
Montana, although Mr Molefe became aware of this only during the meeting. The
meeting took place on 20 August 2015. It started late: it was scheduled to begin at 15:00

but started only at about 18:00.

Whilst it was common cause that a meeting attended by President Zuma, Ministers

Peters and Radebe, Mr Molefe and Mr Montana fook place on 20 August 2013 there
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are different versions about the contents of the discussions, Mr Molefe, Minister Pelers
and Mr Montana gave evidence about the meeting. Former Minister Radebe tendered
an affidavit. It will be instructive to set out their respective versions, in the following
order: Mr Molefe's, Minister Peters’, Mr Montana's and Minister Radebe's. Mr Zuma did

not give evidence on the meeling as he elected to boycott the Commission.

Mr Molefe's version

1767

1768.

1769.

At the start of the meeting, only President Zuma, Minister Radebe, Minister Peters and
Mr Molefe were present: Mr Montana was only called in later. President Zuma said the
on-going conflict between Mr Molefe and Mr Montana, in which they were publicly
attacking each other, was a matter of concern to him. It is for that reason that he had

suggested to Minister Peters that Mr Molefe and Mr Montana meet with him.

According to Mr Molefe, after a few preliminary matiers were discussed, President
Zuma said: | have invited that boy, Lucky Montana.” He then asked Minister Radebe
to call Mr Montana into the meeting. After Mr Montana had joined the meeting, President
Zuma said that the public spat between Mr Molefe and Mr Montana was embarrassing
to the ANC, of which both Mr Molefe and Mr Montana were members. He said that Mr
Maontana was very knowledgeable about commuter rail matters and he should not be
lost to the country, He said the two should sort out their differences, He also said that
senior members of the ANC were concerned that Mr Montana and Mr Molefe had been

making unpleasant stalements about and against each other in the media,

Mr Montana, who, according to Mr Molefe, appeared to have been briefed about the

meeting, then crilicised the Board and Minister Peters. One of his complaints was that
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he had not been consulted before the Molefe Board was appointed.'®™ However,
Minister Peters pointed out that he was an employee of PRASA and had no right to be

consulted on the compaosition of the Board.

1770. Mr Molefe said that the comments made by President Zuma at the meeting gave him
the impression that President Zuma wanted Mr Montana reinstated as PRASA's Group
CEO. Mr Molefe said he invited President Zuma to address the Board and tell the Board
why its acceptance of Mr Montana's “resignation” was "a problem™. It did not please
President Zuma that Mr Molefe was not prepared to simply reinstate Mr Montana as
PRASA’s Group CEQ. He said the meeling took many hours and ended at about 2 am

on 21 August 2015, when President Zuma had fallen asleep whilst they were talking.

1771. Despite what President Zuma had said at the meeting, the Board did not re-visit its

decision on accepting Mr Montana's resignation.

1772. As regards the status of the mesting, Mr Molefe said that President Zuma had described
it as a meeting of “comrades of the ANC". However, Mr Molefe told the Commission

that he was deeply concerned that the President of the country was personally

interfering in the operations of PRASA.

1272 1t appears that this ks not the firs! occasion on which Mr Montana complained about not being consulted before
the appointment of the new Board In 2014. According o an aflidavit that he submitted (o the Commission, Or
Zweli Mkhize sald Mr Montana made that same complaint 1o him in 2014, [Al the time, Dr Mkhize was the
ANC's Treasurer General.] Dr Mkhize's allegation redaling 1o that complaint came before the Commission in
the following circumsiances. In a letier to Pariament’s Portfolio Commitiee on Public Enlerprises dated 26
February 2018, Dr Mkhize responded io several allegations that Mr Monlana had made against him [Dr
Mkhize]. One of Mr Montana's allegations against Dr Mkhize was that he had had some influence in the
appointment of the new PRASA Board in 2074, In answer 10 that allegation. Dr MEhize said that Mr Mantana
had told him [Dr Mkhize] the following: Minlster Pelers had told him [Mr Montana) thal she was in the proceszs
of appointing a new Board and she was consulling "Luthuli House”; however, he was “very concemed”™ that
as the [Group] GEO of PRASA he had never been consulied about these appointments; the Minister was
running a unitateral process; and this concermned him [Mr Moniana]. it would appear that the fact that he was
not consulted before the Molefe Board was appointed was quite Irksome to Mr Montana, Dr Mkhize's letter o
the Portlollo Gommittes on Public Enterprises was annexed to his affidavil to the Commission.
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Minister Pelers’ version 27

1773. In her affidavit and when she testified, Minister Peters said that the meeting had been
arranged after she had requested President Zuma to ask Mr Montana and Mr Molefe to
stop their public spat. President Zuma told her that he knew that Minister Radebe was
very close to Mr Montana and that he would ask him to speak to Mr Montana. Based
on what Mr Montana said at the meeting, she had gained the impression that Mr
Maontana wanted his job back. Howewver, it did not appear to her that there had been "a
conscious decision” by President Zuma that Mr Montana must return to PRASA. She
agreed with Mr Molefe on the following: Mr Montana was not present when the meeting
started and that the meeting had been inconclusive because the President was
exhausted and had fallen asleep. She said she did not see anything wrang with being
called to the meeting, nor did she recall that President Zuma had said that Mr Montana
was knowledgeable about rail matters. She agreed that Mr Molefe had invited President
Zuma to address the Board on why it had agreed to release Mr Montana early but said
that the invitation was also extended to enable President Zuma to “see” PRASA. She
said she could understand the concern Mr Molefe had expressed about “interference”
[by President Zuma in PRASA's affairs]. She also said that Mr Montana had spoken for
long and was building a case for why the organisation needed him. She also said that

the meeting had ended only at about 2 am the following morming.

Mr Montana's version 27

1774 In his evidence, Mr Montana said he had no interest in going back to PRASA. He said
he had been invited to the meeting by President Zuma and Minister Radebe. He was

told the meeting would start at 6 pm, and it started at about that time. He said the

1475 Az appears from the ranscript of her evidence of 22 February 2021, from page 32
1% Ae appears from the transcript of the first day of his evidence, from page 290
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backdrop against which the meeting had been called was that there had been a public
spat between him and Mr Molefe. He also said that they were all present at the start of
the meeting. He denied that the President had said he was very knowledgeable about
the rail industry and should not be lost to the country: it was Mr Molefe who had said
that he (Mr Montana) was knowledgeable. He said that after a while he and Mr Malefe
were asked to leave the meeting because the President wanted to talk to the two
Ministers. He denied that the President had said “bring Montana back™. He said the
meeting ended on "a very positive and a jovial note” when he and Mr Molefe left. He
said it had lasted about four, probably five hours. It had ended at about midnight. He
had not spoken for long. He also denied he had compiled a document entitled “PRASA
in Turmaoii®. He denied that the meeting ended because the former President dozed aoff.
However, he accepted the following: “the war” between him and Mr Molefe continued
after the meeting; and at the meeting itself no clear pronouncement was made of what

“the outcome” was.,

Minister Radebe's version

1775. Minister Radebe submitted an affidavit dealing with among other matters the mesting
of 20 August 2015. He did not apply for leave to give oral evidence which he could have
done in terms of the Rules of the Commission if he wished to give oral evidence and
subject himself to guestioning. He said he had called the meeting because he was
concerned about the public spat between Mr Montana and Mr Molefe. He had asked
President Zuma to intervene, and had invited Mr Montana, Mr Molefe and Minister
Peters. He also said the following: “The meeling was cordial and the resolution amicable
to the satisfaction of everyone at the meeting, including Mr Molefe.” He added that it
was regrettable that Mr Molefe now painted a different picture. He denied that the

meeting finished at about 2 am. He said that it finished way before midnight. He denied



641

that President Zuma wanted Mr Montana reinstated and that President Zuma had fallen

asleep during the meeting.

Analysis

1776.

1777.

As emerges from what has been summarised above, it is clear that the versions of Mr
Maolefe and Mr Montana differ in various respects and that the version of Minister Pelers
lends some support to that of Mr Molefe, while the version of Minister Radebe lends
some support to that of Mr Montana. It is neither possible nor necessary to decide all
the issues that arise from the different versions: it would suffice to consider the following
two fundamental but related issues. First, why was il called; and second, did it end
amicably. The evidence of Mr Montana and the affidavit of Minister Radebe give the
following answers: the meeting was called to end the public spat between Mr Montana

and Mr Molefe; and it ended amicably,

While it was clear to Mr Molefe that the purpose of the meeling was to get the PRASA
Board to take Mr Montana back, Minister Peters was of the view that Mr Montana used
the meeting to make a case for his return to PRASA. Nevertheless, both agreed that Mr
Molefe had invited President Zuma to address the Board. That invitation could have
been for only one purpose: to give President Zuma an opportunity fo persuade the
Board to retract its acceptance of Mr Montana's resignation. Moreover, the fact that the
"war" between Mr Montana and Mr Molefe did not end after the meeting, a fact
acknowledged by Mr Montana, suggests strongly that the meeting did not end on a
positive, jovial or amicable note, as stated by Mr Montana and Minister Radebe. In
addition, the continuation of the “war” between Mr Montana and Mr Molefe supports the
wersions of Mr Molefe and Minister Peters that the meeting ended inconclusively — and

when President Zuma fell asleep.
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Having regard to the probabilities, it would appear that the following conclusions can be
drawn: whether or not it was the purpose of the meeting, President Zuma attempted to
persuade Mr Molefe to take Mr Montana back; Mr Molefe invited President Zuma to
address the Board on its decision to accept Mr Montana's resignation; and the meeting

ended |late and inconclusively — because President Zuma fell asleep.

Mr Molefe’s evidence that the reason why he invited President Zuma to go and address
the Board was because President Zuma wanted him or the Board to take Mr Montana
back is, on the probabilities, true. | therefore find that that is what happened because
nobody else has suggested why Mr Molefe issued that invitation to Mr Zuma if the
reason he gives was not the reason. It needs to be pointed out that by the time Minister
Peters ceased 1o be Minister of Transport, her relationship with Mr Molefe was no longer
good. They were fighting about, among other things, the continued investigations
conducted by Werksmans. That being the case, there would have been no reason for
her to corroborate Mr Molefe's version about Mr Molefe having invited Mr Zuma to go
to PRASA and address the Board if Mr Molefe had not issued such an invitation to Mr
Zuma. There would also have been no reason for her to corroborate Mr Molefe’s version

that the meeting ended because Mr Zuma had fallen asleep if that is not what happened.

President Zuma did not testify or respond to Mr Molefe's affidavit or evidence.
Accordingly, his version 15 not known. However, as regards the calling of the meeling,
the following intriguing issue arises: given that this meeting took place about a8 weaeak
after Mr Molefe's meeting with the ANC's Top Six, which was dealt with abowve and at
which President Zuma was presenl, was there a link between the two meelings.
President Zuma was in a position to answer that. But he chose not to deal with this
issue. Be that as it may, one can appreciate Mr Molefe's concerns thal the President

would involve himseff in the affairs of an SOE but characterise the meeting as one
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among “ANC comrades”. It worryingly blurs the distinction between affairs of the Ruling

Party and those of an SOE to whom the Party deploys its cadres.

Developmentis soon after the meeting

1781,

1782.

A number of significant developments that took place about the time of or soon after Mr
Maolefe's meeting with the ANC Top 6 and his meeting with President Zuma and
Ministers Peters and Radebe and Mr Montana. These developments are considerad

immediately hereunder.

The Public Protector's Report [Derailed] was released about a week after the meeting
of 20 August 2015, Just prior to that, the AG had also issued some adverse findings in
respect of PRASA. It has already been stated above that in August 2015, the Board
appointed Werksmans to conduct certain forensic investigations that the AG's report
had required, Thereafter, Werksmans® scope of work was broadened to include matters
that arose from the Public Protector's Report.'*” Mr Molefe said that, as a result of the
investigations that Werksmans undertoock, many irregularities and acts of
maladministration at PRASA were uncovered. However, as is detailed later in this
Report, his Board's appointment of Werksmans was crilicised by, among others, Mr
Montana, Minister Peters and Parliament's Porffolico Committee on Transport. In
addition, the Auditor-General later found that the appointment of Werksmans was
irmegular as the panel from which Werksmans had been selected had not been renewed
by PRASA for a lengthy period. However, in a letter written to then Minister of Transport

in June 2017, when there was a threat to terminate the appointment of Board members,

4V |§ pears relfterating ihat the Public Protecior's Report required the Board to: take cognizance of the findings of
maladministration and improper conduct by Mr Mentana and other functionaries; report to the Mational
Treasuny and the Auditor-General particulars of the alteged financial misconduct and the steps it 1ook; suppor
Mational Treasury in conducting 3 forensic Investigation into all PRASA contracts above R10 milllen from
2012; and then take appropriate measures to address the findings.
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a leading law firm in Johannesburg expressed the opinion that there was nothing amiss

about the appointment of Werksmans.

In defending his Board's appointment of Werksmans, Mr Molefe expressed the view
that a lawful and proper procedure had been followed before Werksmans was
appointed.'™ He also said that Werksmans' investigations had enabled the Board to
insfitute legal proceedings which resulted in Courts setting aside major contracts that
were found to be tainted with corruption the R3.5 billion contract that PRASA had
awarded to Swifambo; and fwo substantial contracts that PRASA had awarded to
Sivangena totalling some 2,8 billion. It will be necessary to consider the concerns that

raised about the appointment of Werksmans. This is done later in this Repaort.

The vilification of Mr Molefe and his Board

1784,

1785.

On 25 August 2076, Mr Molefe deposed to his Replying Affidavit in PRASA’s application
to have PRASA's R3,5 billion locomotives contract with Swifambo reviewad and set
aside. In that affidavit, he set out what Mr Mashaba had told him about the award of the

locomotives tender to Swifambo and payments he made after the award.

In essence, in that affidavit Mr Molefe said that Mr Mashaba had told him the following:
he [Mr Mashaba] was aware that PRASA's award of the locomotives tender to
Swifambo in 2012 was being investigated by the Molefe Board; he wished to come
clean; he had bid for the locomotives tender after he had been approached to do so by
Mr Makhensa Mabunda, a known associate of Mr Montana; after Swifambo had been
awarded the contract, Angolan businesswaman Ms Maria Gomes [who was known [0
be a “fund raiser” for the ANC] told him that 10% of the value of the contract should be

paid to the ANC. Mr Mashaba later furnished documents indicating that a total of some

140 The cogency of this view s considered 13ter, in the section of this Repodt that degis with the appoimment of
Werksmans and ine reaction io it,
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R79 million was paid to persons or entities who it was said would pay the money over

to the ANC.

Mot surprisingly, this bombshell disclosure, made in Court papers, was widely reported
in the media. What Mr Mashaba told Mr Molefe suggested strongly that the award of
the tender to Swifambo was tainted by corruption. It would be expected that all relevant
state entities would want to get to the bottom of this serious allegation, especially given
the massive value of the contract and the allegation that the ANC had apparently
received some R79 million from the head of Swifambo after the locomotives contract

was awarded o Swifambo,

Mr Molefe pointed out, with disappointment, that that was not how state bodies dealt
with the matter. Instead, it was Mr Molefe and his Board who were painted as villains
by Pariament's Portfolio Committee on Transpart ("the Portfolio Committee™). He and
his Board were vilified by ANC members of the Porlfolic Committee when they
appeared before il in Parliament. As regards those allegations, the record of the
proceedings of the Portfolio Committee that were made available to the Commission

suggests the following.

1787 1. First, the PRASA Board appeared before the Portfolio Committee on 31 August

2018, aboutl a week after the media had reported on the allegations in Mr
Molefe's replying affidavit in the Swifambo review application. Accordingly, this
was the Board's first appearance bafore the Portfolio Committes after Mr
Molefe's bombshell disclosure of alleged payments that were to be or to have

been made to the ANC.

1787 2. Just how antagonistic the ANC members of the Portfolio Committee were

towards Mr Molefe and his Board appears from the following. One of the issues

that was raised by PRASA's Acting Group CEOQ, Mr Collins Letsoalo, at the
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Partfolio Committee meeting of 31 August 2016 when responding to why there
was a low level of compliance with attending to problems that the Auditor-
General had raised, was that PRASA had a dysfunctional administrative
system. For example, he said, PRASA needed only 20 executives but it had a
complement of 65 execufives. This meant that PRASA was paying for three

times more than the number of executives it required.

There can be few clearer examples of on-going fruitless and wasteful
expenditure. One would expect dedicated public representatives fo take this
matter up vigorously. That, however, 5 not what the summary of what
transpired at the Portfolioc Committes proceedings of 31 August 2016 reflects.
Instead of dealing wilh the massive wastage of public funds, one ANC member
focused on the allegation that Mr Molefe had made in his replying affidavit about
money being paid to the ANC. It will be remembered that, as parl of her
remedial action, the Public Frotectar had required that the PRASA Board
suppeort National Treasury in conducling a forensic investigation of all contracts

above R10 million that PRASA had concluded after 2012.

Second, the record of the subsequent meetings of the Porfolio Committee
indicates that the approach of ANC members was 1o target those who sought
to rid PRASA of wrongdoing. in this case Mr Molefe and his Board, rather than
ascertaining how it came about that the tender was awarded to Swifambo and
identifying the beneficiarnes so that money paid out by PRASA cormuptly could

be recovered.

1788. The issues addressed in the paragraph immediately above concerning Mr Molefe's

evidence that he and his Board were vilified by the Portfolio Committee were responded



647

to in an affidavit made on 21 October 2020 by Ms Phillistus Dikeledi Magadzi,'*™ an
ANC Member of Parliament, who chaired the Portfolic Committee between 2014 and
2019, However, it should be noted that the affidavit of Ms Magadzi, who is now the
Deputy Minister of Transport, was submitted o the Commission in response o an
invitation by the Commission to the ANC to set out how Parliament carried oul its
oversight obligations over the Executive and held it accountable. Among the matiers
that she addressed in her affidavit was Mr Molefe's evidence that the Porifolio

Committee viliflied him and his Board.

1789, As regards those matters, in essence Ms Magadzi's affidavit was to the following effect:
the Portfolioc Committee consisted of 12 members (seven from the ANC, two from the
Democratic Alliance and one each from the Inkatha Freedom Party, Economic Freedom
Fighters and National Freedom Party); she understood that the role of the Commiftee
was o oversee the operations of the Department of Transporl, which had 12 State-
owned Entities (S0Es), including PRASA, under its jurisdiction; overall, the Commiftee
performed its oversight obligation well; save for PRASA, the other SOEs were relatively
stable; and during her tenure, the Committee focused its attention on PRASA, which
was undergoing a modemnisation process. In respect of PRASA, the affidavit highlighted

the following.

1789.1. First, a factor that contrnibuted to the instability at PRASA was the high turnaver
of Executives, CEOs, Board members [and Ministers] after 2015, While sha
was Chairperson of the Portfolio Committee, PRASA had three Ministers, 280
four Boards and numerous CEOs. The inslability at PRASA "hampered” the
Committee's efforts "to follow up” on allegations in the media that the

locomaotives that were purchased were not fit for purpose, especially since the

1278 Af the time she made the affidavit, Ms Magadzi was ihe Deputy Minister of Transport.
129 plinkster Peters, Minister Joe Masangwani and Minister Blade Nzimande
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Rail Safely Regulator in its report indicated that the trains could be used and
gave the project its nod. However, despite the high turmover of Ministers, she
“did not experience any pushback from the Executive Authority” or the ANC;

and “there was alignment” between her and the different Ministers.

Second, the Committee’s task of exercising oversight over PRASA was “made
difficult” because the Committee and the PRASA Board had different
approaches on how the challenges at PRASA should be dealt with. The
Committee wanted state institutions such as the Auditor-General, National
Treasury, the Hawks and the South African Police Services to investigate the
imegular procurement of the locomotives, but the Board led by Mr Molefe “saw
it fit to engage a private law firm, Werksmans”, to conduct the investigations.
The Committee wanted to know how much would be spent and where the
money would come from, which is when it was told there had not been a bid
[before Werksmans had been appointed] and the cost could not be estimated.
The Committee proposed “regularisation”, but this was not done, although the

procurement was “irregular” and the cost then had reached R120 million.

Third, the Auditor-General had made findings of irregular, unauthorised and
wasteful expenditure at PRASA and had recommended consequence
management. The Committee also wanted disciplinary steps to be taken but

this did not happen.

Fourth, the Committee also “wanted to pursue” Mr Molefe's allegation that
“PRASA had donated R80 million to the ANC" '**' [Emphasis added ] To that

end, Ms Magadzi said, “[tjhe Committee demanded invoices and evidence from

1761 Ag noted above, Mr Molefe had not alleged that PRASA had made payments to the ANC: the allegation was
that Swifambo's chairperson, Mr Mashaba, had told Mr Maolefe that after Swifambo had received the tender
he [Mr Mashaba) had been asked o make payments (otalling R79 milkon to persons who It was said would
pay it to the ANC and it was he who had made the payments,
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PRASA to support this allegation because it fell within the purview of oversight”.
It was her “personal observation” that Mr Molefe “was angered by this request”.
She said that another allegation that the Committee “wanted to explore” was

the [alleged] appointment of Mr Molefe's son to work at Werksmans., '™

1789.5. Fifth, M=s Magadzi staled that the following matters were indicative of the
“rigorous manner” in which the Committee pursued its oversight obligation: in
March 2016, it asked for a report from PRASA on actions taken to recover
money lost on account of imegular and fruitless expenditure and asked why
additional expenditure of about B250 million to pay SA Gate and Fence was
not reflected in briefing documents: and in February 2018 it was given a status
repaort that said due process was not followed in the appointment of Werksmans

and that governance processes had been flouted.,

1789.6. Sixth, she also said that, when allegations of procurement impropriety at
PRASA surfaced in the media, the Commitiee conducted oversight visils and
was assured by the Regulator that the trains were “fit for purpese”. She also
said that the "ANC Study Group™ was “very forceful in demanding that the
allegations of impropriety be investigated” and “only disengaged” after the

Regulator provided assurances “that all was well”.

1790. In an affidavit responding to the evidence of Ms Magadzi, against him, Mr Molefe denied
that he had bean asked to provide invoices in respact of the payments allegedly made

to the ANC. He also denied that his son worked for Werksmans. In this connection, he

1282 |m an affidavit in response 1o these allegations, Mr Molefe denied them. He denied he had been asked to
provide receipts. He also said nis son was not employed by Werksmans. He said his son was not invalved in
faw: he worked for a firm that was Iinvadved in the transport sector.
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said that his son was not in the field of law: he worked for a company that manufactured

buses and trucks.

Mr BMolefe said that it appeared that there was a plan by those with influence to make it

impossible for the Board {o operate effectively or at all.

Mr Molefe stated that, after Mr Montana's departure from PRASA, the Board sought to
appoint a new CEQ. To this end, it embarked on a rigorous recruitment process and
interviewed various candidates. A list of its preferred appointees was then compiled.
The Board sent the list to the Minister and recommended to the Minister that the
candidate at the top of the lisl be appeinted. That candidate was a black woman who
was well-gualified: she was well versed in rail matters and had worked for Metrorail and
Transnet. In terms of clause 15.8 of the Board Charler, the Group CEQ is appointed by
the Minister, on the recommendation of the Board. However, according to Mr Molefe,
the Minister did not make the appointment and thus frustrated the Board's attempts to

have a permanent Group CEQ appointed.

Mr Molefe testified that, instead, the Minister insisted that Mr Collins Letsoalo, the then
Chief Financial Officer of the Department of Transport, be seconded as an Acting Group
CEQ. However, according to Mr Molefe, Mr Lelsoalo appeared to have been instructed
to stop or significantly curtail the Werksmans investigations: he insisted that it was he
who should take charge of the investigations. This soon led to tensions with the
Werksmans investigation team. Mr Molefe teslified that, thereafter, in a letter to the
Board, Minister Peters herself attempted to stop the investigations, but the Board

refused to stop the investigations.

Amang the steps that the Board took pursuant to those investigations were the

following: on 27 November 2015, it applied to the High Court for the review and sefting

aside of the contract that PRASA had concluded with Swifambo; and on 1 February
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2016, it instituted an application for contracts that PRASA had concluded with
Sivangena to be reviewed and set aside on the basis that the awards were irregular
and possibly corrupt.'® The applications to have the contract between PRASA and
Swifambo, on the one hand, and the contracts between PRASA and Sivangena, on the
other hand, reviewed and set aside were successful." However, the details of those
review applications are more convenienily considered separately — after summarising

how the Board's operalions were in effect subsequently rendered unworkable.

In her affidavit and her evidence, former Minister Peters denied frustrating the Board's
attempt to appoint a permanent Group CEOQ 1o replace Mr Montana. She also said that
the decision to appoint Mr Letsoalo was not unilaterally imposed on the Board. She said
that the decision had been discussed with Mr Molefe, wha had not only written the letter

appointing Mr Letsoalo, but had also congratulated him on his appointment.

She denied attempting to stop the Werksmans investigation. She said that all that she
did was repeatedly demand that an explanation be given as to when the investigation
undertaken by Werksmans was likely to be concluded. She said that she had raised
this concern because she was mindful of the ever-increasing legal fees, which were
close to R200 million at the time and which had not been budgeted for. This latter issue,

she said, had been flagged by the AG.

Mr Molefe said in evidence that he had made several attempts to seek protection from
Parliament. Some of those afforts follow. On 8 March 2017, he wrote to the Speaker of
the Mational Assembly, Ms Baleka Mbete, requesting Parliamentary intervention,

raising among other matters, the Public Proteclor's Report and the malters that were

1283 i needs (o be noted that an earier Courl review application against Slyangena, instituted while the Molefe
Eioard was still in office, was dismissed on court [procedural] basis that it had not been instituted timeously.
However, PRASA thereafter instiluted a second application, on & March 2018, that is, after term of office of
kir Modefe's Board had expired, in which it sought simikar refief.

1M | respect of the Siyangena contracts, it was the second application thatl was successtul,
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being investigated by Werksmans. That letter is very important because of what Mr

Molefe conveyed to the Speaker of Parliament, Ms Baleka Mbete. It reads:

"Dear Madame Speaker,

REQUEST FOR A PARLIAMENTARY INQUIRY INTOQ THE OPERARTIONS AND
GOVERMNANCE OF PRASA

t.

| writa to you on behalf of the Board of Control of Passenger Rail Agency of
South Africa (PRASA) to request the Mational Assembly lo inslitule an inguiry

into the operations, governance, and inlergovermmental relations of PRASA.

As you may be aware the full extent of the failure of governance was revealed
in the Public Protector's report titled “Derailed (August 2015). Subsequently, the
Auditor General's report on PRASA for the 2014/2015 financial year indicaled
that about R550 million was irregular expenditure. As required under the PFMA,
the investigations mandated by the board showed that the trus extent of
fruitless, wasteful and iregular expenditure was approximately R14.7bn.

In addition to the identified failures in governance and the resultant prejudice to
lhe fiscus, PRASA operations weara in a sltate of disrepair and confinued lo

decline duning our tenure.

The Board has made strenuous effort 1o arrest the decline in PRASA operalions,
strengthen controls within the organization and to inveshligate financial

miscanduct as required under the PFMA. On various occasions, the Board has
apprised tha Mational Assembly, through the relevant committeas, of thesa

efforts. We have also apprised the Minister, the Chairman of SCORPA and the
Chairperson of the PCOT of progress on these efforts.

For the sake of brevily, | will only highlight the following:

a. The Board instiluted a recruitment process for a new Chief Executive Officer
for PRASA which was concluded during February 2016, We submitted the
preferred candidates for ratification by the Minister of Transport during
March 2016. To dale, there has been no progress the Board has not
received a response from the Minister.
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b. PRASA has instituted civil proceadings in contracts involving over Rrbn to
review and set them aside. Further, we have instituled proceedings to
recoup monies lost lo PRASA and disciplinary steps against employeas
invelved. These matters are now before the courts or relevant forums.

c.  We laid criminal complaints with the DPCI as required under Prevention of
Comupl Activilies Act (PRECAA) and hired forensic auditors to assist the
DPCI in analysing the illicil cash fow. To the board's dismay, the law
enforcement authotities have not acted with the requisite or due diligence
on any of the complaints. For ease of reference, | have attached to this
cormespondence several letters | have addressed to the head of the DOFCI
and the NPA. Please note that, when sending these letters, | copied them
to the chairman of SCOPA. & comprehensive table of all cases with the
DPCI was provided lo the SCOPA.

d, In the most recent instance, the Minister seconded to PRASA the CFO in
her department, Mr Collins Letsoale, to act as the Group CEO while a
permanant replacement is baing sought. Among the Minister's and the
Board's expectations were that Mr Lelscale would slabiise PRASA
operations and draft a turnaround plan. Mr Letsoale awarded himself a
350% salary.

6. Operationally, the investigations assisted PRASA to identify those contracts thal
were awarded to paople who had naither the capacity not the ability to carmy out
the contracts that were awarded to them, These contractors are the reasons for

the constant failures in operations.

7. Itis very easy for any parson who is oblivious to the amount of rot, cormuption
and incompetence that we discoverad in the wake of the depariure of the former
Group CED to assume that all the challenges of PRASA were caused by the
Board. We have frankly and honestly shared our frustrations and challenges
with the PCOT. As slaled above, it is through our invesligations thal we have
uncoverad almost R14 billion in iregular expenditure, this is almost 90% of
PRASA’s annual expenditure. It is almost impossible to assure quality services

where almos! all the expenditure is irmegular.

8. The Board has implored managemant to proceed with the guality assurance of
the drafl lurmaround stralegy and process il as per the discussions of November
2016. We believe that once this has been adopted, PRASA will be in a position
to show the positive and guality fruils of the money that is spent by the fiscus to
support the work of this important cog in our economy,

9, We implore you fo ensure that the PCOT avoids sensational, namow, side

shows of individuals and focus on construclively interrogating the presentation
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on Metrorail Operations as per the invitation. We value any constructive
engagement that is meant to improve the experience of milions of commuters
that PRASA is mandated {o move every day. Wa had expected that tha PCOT
will focus on this and not on a matter that concems a tri-partite agreement that
has lapsed.

Yours truly,
Or Popo Molafe

Chairman: PRASA Board of Control”

1798. On the same day Mr Molefe also wrote to Ms Magadzi in her capacity of Chairperson

of the Porifolio Committee on Transport, expressing concern about the humiliating

treatment meted out to Board members by her Committee. That letter, too, is very

important. It records some of the complaints that the Board had against the Portfolio

Committee on Transport. It reads:

“Dear Chairperson

BRIEFING BY THE PASSENGER RAIL AGENCY OF SOUTH AFRICA ON
SERVICE DELIVERY AT METRORAIL

1.

As you are aware, | senl my apology to the Portfolio Committes on Transport
(“the PCOT") indicating that | was nol in a position to travel to Cape Town, |
however followed the procesdings of the PCOT. | was shocked to lsam that the
antire first day of the PCOT's proceadings was about 3 matter that the Board of
Control ("the BoC”) of PRASA was not asked to bring to the attention of the
PCOT. We were inviled lo appear before the PCOT under the guise thal we
were going o discuss Metrorail Operations. We prepared a presentation for the
PCOT on this basis and spent money ensuring the presence of PRASA officials
critical to operations to appear before the PCOT.

The leadership of PRASA is aggrieved thal the BoC and key officials of PRASA

were brought into the august chambers of Parfiament to discuss a matter that

should not occupy the time and atention of the PCOT, and were subjected loa
barrage of false accusalions, grossly unfair innuendo and assassinalions of

character under your walch. | request the Chairpersen of the FCOT o urge

membars to desist from abusing their Parliamenia il and immunity b
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assailing the characters of the lsadership of PRASA by unfounded and spurious
accusations without producing any evidence.

Ag the Accounting Authority of PRASA, the Board appreciates that Fardiament
in general and your commitlee in pariicular, is one of the most imporant

stakeholders that PRASA has to account to. Howewer, in the interest of proper
accounting and mutual re the Board cannot bé ambushed with that topic
that does nol add value lo the work of PRASA and be subjected 1o a situation
where that topic is trealed in a way that is grossly unfair and is a distraction from
lhe work of your Committee.

The matter of Mr Letsoale is a very simple ona and has been deall with and
finalised by the Board and the ministar. In accordance with good govemance,
the Minister has received a comprehensive report on the 3% of March 2017. On
1 March 2017, tha Minister farminaied the secondment of Mr Letsoala,

You and yvour Committes accused the Board of being involved in “dispule after
dispute”. The Board has been engaged in a difficult process of restoring order,
good corporate governance and enforcing controls in an institution where these
have been deliberately and syslemalically destroyed over several years. In this
regard, we urge you to familiarise yourself with:

a, the Auditor-General's report of 2014/15 financial year which idenfified
imagular expenditure to the lune of R550 millien. According to the PFMA,
the Board is obliged to investigale the instances of iregular expenditure;
and

k. the Public Protaciors Report enfitted Derailed which found wide spread
maladministration and breakdown of processes and systems and
recommend that ihe Board of Mational Treasury investigate every contract
above R10 million and concluded batwesan 2012 and 2015,

o. the Auditor-General's report of 201516 financial year which idenfified
imagular expenditure fo the fune of R14 billion. This irregular expenditure

was uncovered by the investigations thal were conducted under the purview
of the Board of PRASA.

The above investigalions have revealed more irregularities and cormuplion and
obliged the Board to take the following steps:

a. Provided about 89 reports in terms of section 34 of the Prevention and
Combatting of Corrupt Aclivities Act;

b. Assisted the Hawks in their investigation of the alleged corruption and
maney laundering in the Swifambo and Siyvangena contracts
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c. Launched Review Applications in respect of the Siyangena and Swifambo
Contracts.

6. Operationally, the investigations assisted PRASA to identify those contracts that
were awarded to people who had neither the capacity nor the ability fo carmy oul
the coniracts that were awarded to them. These confractors are the reasons for
the constant failures in operations,

7. It is very easy for any person who is oblivious to the amount of rol, corruption
and incompetence that we discovered in the wake of the depariure of the former
Group CEO to assume that all the challenges of PRASA were causad by the
Board. Wea have frankly and honesily shared our frustrations and challengas
with the PCOT. As stated above, it is through our investigation that we hawe

uncovered almost R14 billion in imegular expenditure, this is almost 90% of
PRASA's annual expenditure. It is almost impossible to assure quality services
where almost all the expenditure is imegular.

8. The Board has implored management to proceed with the quality assurance of
the draft tum-around strategy and process it as per the discussions of
MNovember 2016. We believe thal onca this has been adopted, PRASA will be
in a position to show the positive and quality fruits of the money that is spent by
the fiscus to support the work of impaortant cog in our economy.

9, We implore you fo ensure that the PCOT avoids sensational, namow, side
shows of individuals and focus on constructively interrogating the presentation
on Metrorail Operations as per the invitalion. We value any construclive
engagement that is meant o improve the experience of millkons of commuters
that PRASA is mandated to move every day. We had expected that the PCOT
will focus on this and not on a matter that concems a tri-partite agreement that
has lapsed.

Yours truly
Dr Popo Molefe

Chairman: PRASA Board of Conirol”,

1799. Both these |letters, he said, went unanswered.

1800. Mr Molefe said thal, instead, in what appears to have been an indication of contempt
for the Board and the entities that were required to hold the Minister to account, on the

same day thal he had written o the Speaker and the Chairperson of the Portfolio
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Committee, namely 8 March 2017, a letter was read during the Porifolio Commitlea’s
meeting that Minister Peters had dismissed the Molefe Board. No reasons were given.
Shortly thereafter, Minister Peters appointed an Interim Board. However, the dismissed
Board Directors approached the High Court o have reviewed and set aside their
dismissals. Minister Peters opposed the application. She lost with costs and the Molefe

Board was reinstaied,

A few weeks after she had dismissed the Board, Minister Peters herself was relieved of

her Cabinet position.

As regards the decision of the High Court 1o sel aside her dismissal of Board members,
in her affidavit’™™ and evidence, former Minister Peters said that she was mindful of
lodging an appeal against the High Court's decision sefting aside her dismissal of the
members of the Molefe Board, as it was based on a procedural point, namely that she

had not given the Board members a hearing before dismissing them.

Minister Peters was replaced by Minister Mkhacani Joseph Maswanganyi as Minister
of Transport. Mr Molefe said Minister Maswanganyi, who had been a member of the
Portfolio Committee on Transport, avoided meeting with the Board, despite several
requests. It appeared to Mr Molefe that from the oulset that Minister Maswanganyi's

agenda was to dissolve the Board.

In letters dated 5 June 2017 Minister Maswanganyi asked Board members to show
cause why they should not be dismissed. Again the “irregular” appointment of
Werkmans was raised as a significant reason for the decision, In their response to the
Minister, the Board members disputed that there was a basis for them lo be removed

from their position as Board members. Minister Maswanganyi did not follow through on

1285 This 5 the former Minister's affidavit dated 16 October 2020
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his threat to dismiss the Board. Mr Molefe said that it appeared that there were moves
to achieve the same result through a different route: to weaken the Board by ensuring
that it did not have a quarum. In this regard, some Board members were encouraged
to resign. While some did, others did not. However, those who resigned were not
replaced. In addition, the nominee of the Depariment of Transport stopped attending
Board meetings. These developments left the Board ineffective, as a quorum could not

be formed for valid meetings to be held.

Mr Maswanganyi responded to Mr Molefe's evidence against him by way of a
declaration. VWhat he said in his declaration may be summarised as follows: prior to his
appointment as Minister of Transpord, he had been a member of the Portfolio Committes
on Transport; that Committee had discussed the PRASA Board's “poor performance
and financial management”; he “strongly” denied that he had refused to meet with the
Board; in any case, it was not “compulsory” for the Minister to meet with the Board; he
accepted that on 5 June 2017 he had asked each of the remaining Board members to
make representations as to why he should not terminate their appointment. He also selt
out the following as his reasons for wishing to dissclve the Board: their alleged poor
peformance and financial management; and their appointment of Werksmans without
following PRASA'S supply chain management policy, without a Board resolution and
without a confract and’or mandate. In addition, he said: "[It was] a Parliamentary
decision to dissclve . . . the Board . . . and a Minister cannot go against a decision made

by the Pariament of South Africa. """

In the light of the foregoing, Mr Molefe was of the view that as he and his Board got

their claws sunk deeper into the roots of cormuption at PRASA, the Board could not rely

on the Parliament's Porifolic Committee on Transport for support. He alleged that the

122 Ax s pointed out later, the power to dismiss the Board lies with the Minister, not with Pariament.
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Committee did not take ils responsibility of oversight in respect public assets seriously.
It appeared to him that they would rather turn a blind eye to the malfeasance and protect
the culprits, than work zealously in defence of the public purse. He could not
comprehend why public representatives would give scant or no attention to the matters

that affected the interests of the public which they purported to represent.

DOther entities also did not act

1807.

1808.

On 13 May 2016, pursuant to the investigations by Werksmans, Mr Molefe wrote to
General Berning Mtlemeza, the Head of the Directorate of Priority Crime Investigation
(DPCI, which is known colloguially as “the Hawks"), and to Advocale Shawn Abrahams,
the MNational Director of Public Prosecutions (MDFP) at the time. In the letters, he set
out the grave revelations that had been uncovered by investigations that had already
been undertaken and the cases that had been reported to the Central Reporting Office
in terms of the Prevention and Combating of Corrupt Activities Act (PRECCA) for further
investigation. The letter to General Nilemeza noted that several cases concerning
PRASA had been registered with the police, but seemingly no pregress had been made.
Mr Molefe asked the DPCI o allocate dedicaled resources lo process the cases,
especially those registered as serious offences. Mr Maolefe said that the DPCI refused

to discharge its statutory mandate,

Ultimately, on 29 May 2017, the Board applied to the High Court for an order compelling
the DPCI to act on the criminal complaints lodged with the DPCI. The DPCI opposed
the application but instead of dealing with the menis of the Board's application, it raised
two technical objections. The DPCI disputed Mr Molefe's authority and the authority of
PRASA's Board to launch the application and required further affidavits to be filed. In

the meantime, the Organisation Undoing Tax Abuse (OUTA) intervenad. The Court,
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however, dismissed those technical objections and marked its disapproval of the

approach adopted by the DPCI by awarding costs on an attorney and client scale.

Thereafter, the DPCI filed its answering affidavit in respect of the substantive issues
raised by the Board in its founding affidavit. PRASA filed its replying affidavit. The matter
has however not been taken further. That even at the lime of the preparation of this
Report the matter has not been pursued since the end of the term of office of the Molefe
EBoard and that the DPCI has not completed its investigation reveals quite clearly that
the Boards that came after the Molefe Board may have lacked the commitment that the
Muolefe Board had to hold the DPCI accountable and to force them to do their job. |
suspect that even the costs that were awarded by the Court against the DPCI's have
not been recovered. The Boards thal came after the Molefe Board seem o have done
nothing to put any pressure on the DPCI to expedite its investigations. | also would not
be surprised if the Boards of PRASA that came after the Molefe Board as well as the
management have never over all these years done anything to recover from the DCPI

the legal costs that the Court granted PRASA.

In response to a request from the Commission to deal with the allegalions by among
athers Mr Molefe relating to the failure of the DPCI to act, Lieutenant General
Seswanisho Godirey Lebeya, who was appointed as National Head of the DPCI on
1 June 2018, submitted an affidavit dated 23 August 2021. His response may be

summarised as set aut hereunder.

The DPCI was investigating 20 cases relating to PRASA: the first docket, which was
opened in July 2015 on the basis of a complaint by Mr Mamabaolo, an assistant manager

{special operations) at PRASA, related to the award of the locomotives contract to

Swifambo; the next docket, which concerned the extension of the scope of work in

respect of contracts awarded to Sivangena was opened in September 2015 following a
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complaint by Mr Paul O'Sullivan, though Mr Mamabolo, representing PRASA, also

submitted a statement: thereafter, following the Public Protector's “Derailed” Report,

18 further cases were opened — on 16 August 2019,

1812. Lt General Lebeya said that there were four main reasons for the delay in finalising the

Swifambo and Siyangena invesligations. These are considered separately hereunder:

1812.1.

1812.2.

1812.3.

First, he said he was told the following: details regarding the Swifambo
complaints were not provided by the complainant or other PRASA employees
when these were requested; several meeltings were held with among others
twio senior members of PRASA’s legal section (Ms Mgoye and Mr Dingiswayo)
but the further statements and documents that were requested from PRASA
were not forthcoming; and although PRASA had approached the High Court to

get the DPCI to “do its work”™ the DPCI's requests were not complied with.

Second, he had been fold that certain documents relaling to contracts and the
bases on which they were awarded were not made available by PRASA. He
referred to letlers that had been written to senior PRASA employees and in one
case a subpoena being served. However, he then went on to point out that from
the time of his appointment on 1 June 2018, he had met with the previous
Board, the Administrator and the current Board on nine occasions, with the last

being a virfual meeting on 7 April 2021.

Third, there was a lack of cooperation from PRASA employeeas, especially Ms
Mgoye and Mr Dingiswayo, who insisted on being part of every interview with
PRASA employees. However, the investigalors wished to interview Mr
Mamabolo on his own in terms of an investigation plan compiled by the

investigators and the prosecutor guiding the casa.
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After tracing the various steps taken by the parties in PRASA's application against the
DPCI, Lt General Lebeya confirmed that the matter had not been concluded at the time

he deposed to his affidavit.

As regards the status of the investigations at the time he deposed to his affidavit, Lt
General Lebeya, provided the following summary: the Swifambo case (in respect of
which 383 statements had been taken) was still under investigation, though the
investigation was "850% complete™; the Siyangena investigation {with 185 statements
taken) was 75% complete; of the remaining 18 cases, four [investigations] had been

finalized, while the other 14 are still under investigation.

He then said: “[T]he unsound relationship between the DRPCI and PRASA between 2015

and 2018 contributed to the delay in completing the investigations.”

The allegations that PRASA's legal section did not co-operate with the DPFC| was denied
by Ms Ngoye and Mr Dingiswayo, Given that what Lt General Lebeya said in his affidavit
is for the most part hearsay, there 1s no reason to reject their denials. The dilatoriness
of the DPCI is a matter thal is dealt with again later in this Report. The DPCI| has scored
an own goal in the way it has failed to act diligently to investigate the criminal complaints
laid many years ago by PRASA. It has managed whatever may have been left of its
reputation. It is difficult to resist the temptation to think that one possible reason why it
has dragged its feet the way it has in investigating the criminal complaints by PRASA
many years ago may be connected with the risk or fear that any proper investigation

may well lead to the ANC or to certain figures within the ANC.

Aparl from the fact that this invesligation has dragged on for so many years, DPCI has

behaved very strangely in regard to investigating the PRASA complaints. First an SOE

had to resori to Court to iry and force the DPCI to do its job in this regard. Inslead of

feeling ashamed of this and undertaking to do its job, DPCI| decided to oppose PRASA's
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application, not on the merits but on the baseless technical points which led to the Court
not only dismissing their technical points but also awarding a punitive costs order
against the DPCI to show its disapproval of the DPCI's conduct. One would have
thought that once they had suffered this defeat, DPC| would focus on doing its work
and focusing on conducting the investigation. Not DPCI. It proceeded to deliver

opposing papers in Court.

THE SWIFAMBO AWARD

General introduction to the award in the locomotives tender

1818.

1819.

On 23 March 2013, PRASA and Swifambo Rail Leasing (Pty) Ltd concluded a contract

in terms of which PRASA would purchase 70 locomotives from Swifambo for R3,5

billion.***” The conclusion of the contract was preceded by a procurement process that
culminated in the appaintment of Swifambo by PRASA's Board on 24 July 2012 1o

pravide the locomatives.

On 27 November 2015, some 16 months after the Molefe Board had taken office,
PRASA approached the High Court's Gauteng Local Division, Johannesburg, lo have
its contract with Swifambo and other decisions made in respect of the locomaotives
tender reviewed and set aside. PRASA alleged thal the procurement process in terms
of which Swifambo had been appointed the prefermed bidder was highly imegular and
possibly cormupt. On 2 July 2017, the High Court concluded that the procurement

process was deeply flawed and cormuption was involved. Similar findings were made by

128 Swifambe's holding company was Railpro Heldings (Ply) Lid (Rallpro Holdings). However, in some of the
documents, the holding company Is referred o as “Swifambo Holdings (Ply) Lid™ {"Swifambo Holdings™).
Mevertheless, a conskderation of ail relevant documents confirms that "Rallpro Holdings™ and “Swilambo
Holdings™ s ene and the same enfity, S0 as 1o faclitate referencing, in the remainder of this Report the
following approach will be used; where a document being considered refers to the holding company as
“Raillpro Holdings™ that is now It will e descried and wiere the document being conskdered refers to the
holding company as "“Swifambo Holdings™ thal is how it will be described,
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the Supreme Court of Appeal when it dismissed Swifambo's appeal on 30 November
2019. The Constitutional Court refused to grant Swifambo leave to appeal. The bases
on which the High Court and Supreme Court of Appeal arrived at this conclusion are
more conveniently dealt with in this Report after | set out the information presented to

the Court in PRASA's review papers.

On 18 December 2018, Swifambo Leasing was liquidated by way of a special
resolution. On the same day, its “holding company”, Railpro Holdings (Pty) Ltd'#*

(Railpro Holdings) was also liquidated by way of a special resolution.

The evidence of irregularity and impropriety € in the founding affidavit of the Swifambo
review application, together with the documents annexed thereto, make for quite
disturbing reading. They suggest that the procurement process followed, virtually from
start to finish, was designed to achieve a pre-determined outcome, namely to award the
tender to a company which had little or no experience in the rail industry and was for all
practical purposes a front for a foreign company. Moreover, whilst the Request for
Froposals in essence envisaged PRASA leasing the locomotives from the winning
tenderer, a decision was made al a very |ate stage in the procurement process for the
locomotives to be purchased — at a cost of R3.5 billion. A proper consideration of the
PRASA affidavits and the documents annexed o those affidavits suggests that the
process was so flawed that it must have been clear to any reasonable person acting
with the requisite diligence and integrity that something was seriously amiss. In the light
af the foregoing, it will be instructive to consider in some detail how it came about that
Swifambo was awarded the locomotives tender. Those considerations will constitute a

fair amaount of this part of this Report.

=M Ac (ust noled, Rallpro Holdings is refermed 10 in some of the documents as “Swifambo Holaings™. However, they
are one and the same entity,
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In addition to setting out what was said in the review papers and matters arising
therefrom, two further issues will also be considered. The one is the outcome of a
farensic investigafion. The other is the Report of the Liguidators, which identified
individuals to whom and entities o which payments were made from the R2,65 billion
that PRASA had already paid to Swifambo, despite the fact thal only 20 locomotives

{out of 70) have been delivered and which in any case are said to be “not fit for purpose”.

The forensic invesligation was requested by the DPCI, which was furnished with & draft
report 19 April 2017. The report suggests that some of the persons identified therein
may have unduly received large sums of money from the B2.65 billion that PRASA had
already paid to Swifambo. However, as has already been noted above, unfil recenthy
the DPCI did not take the matter further. In addition, it must be remembered how harshly
the Portfolio Committee on Transport treated the Board as they questioned it about Mr
Molefe's affidavit that revealed whal Mr Mashaba had said about RT9 million and the

ANC.

In the last part of this section of the Report, more recent evidence of other possible
irregularities relating to the locomotives tender will be considered. The evidence
includes evidence about those allegations are the following: an allegation that the
minutes of 2 meeting of one of the Committees that recommended the appointment of
Swifambo as the preferred bidder were inaccurate, if not forged; a denial of that
evidence; with reliance on documents that were submitted to the Commission at a late
stage; and a Commitiee re-visited its decision after being urged to do so by a senior

person at PRASA.

The matters that emerge from the foregoing issues make for quite depressing reading.

Having regard to the information that was available to them, as is detailed later in this

Report, Parliament's Portfolic Committee on Transport ought to have conducted its own
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investigation or inquiry into the award of the tender to Swifambo as well as into why the
DPCI was either not pursuing the investigation of the criminal complaints lodged by
PRASA or why the DPCI| was taking as long as it was in conducting the required
investigation in regard to the criminal complaints lodged with them by PRASA. It did not
do so. Had it done so, it is safe to conclude that they would also have uncovered at
least some of further matters that emerged when evidence on PEASA was heard by
the Commission and possibly even the further matters that have come to light only

recently.

Unfortunately, due 1o fact that these |ater matters had not been uncovered until the
Commission's investigations, N order to place in proper perspective, the
blameworthiness of the Portfolio Committee and the DPCI in respect of their inaction
on the locomotives contract, it will be instructive to consider the revelations as they
emerged chronologically. In the circumstances, the order in which the broad issues
relating to the award of the locomotives contract to Swifambo will be addressed is as
follows: the relevanl facts thal emerge from the evidence made in the papers in
PRASA's review application; the findings of the High Court and the SCA; the forensic
repart; the liquidators repart: evidence led at the Commission alleging that not all the
documents that were said to have been generated “during the procurement process”
are genuine; and documents recently forwarded to the Commission by the Chairperson
of PRASA's present Board that challenge the correctness and perhaps even the

truthfulness of at least some of that evidence.

In order to consider systematically the contents of PRASA's review papers, it will be

helpful to consider them under the following headings: the events preceding the

procurement process; the procurement process itself, delails of the alleged

irregularities; and the main grounds on which PRASA sought to have the contract
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reviewed and set aside. Thereafter, the main findings or conclusions of the High Court

and the Supreme Court of Appeal will be briefly set out.

Brief overview of events preceding the procurement process

1828. In order to properly appreciate the irregularities and why they are significant it will be

instructive to begin by setting out certain events that occurred and decisions that were

taken even before the procurement process in respect of the locomaotives tender was

initiated. As will emerge later in this section, some of the entities which and individuals

who featured in the Swifambo procurement process also featured in those prior events

and decisions. In summary, the significant prior events and decisions were the

following.

1828.1.

1628.2.

1828.3.

First, in July 2008 PRASA published a request for expressions of interest in
the supply of locomotives for the haulage of passenger trains on various
national routes as it had a shortfall of locomotives and wanted lo lease

locomotives.

Second., in May 2011, a Spanish company, Yossloh Espana SAU (Vossloh)

inspected PRASA's fleet of locomotives and made recommendations on what

PRASA needed in the short, medium and long terms.

Third, in a development that appears to be unrelated to locomotives, but
concerns an entity with the name Vossloh, PRASA's then Executive Manager:
Engineering Services, Mr Daniel Mtimkulu, recommended that PRASA acquire
air-conditioning systems from Vossioh Kiepe Ges.mbh.H (a subsidiary of
Vossloh incorporated in Germany). Mr Mtimkulu also authorised the payment
that was made in terms of the confract of €3 631 020 [being about B24.6 million

at the time].
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1828 4, Fourth, in July 2011, Mr Mthimkulu sent a memorandum to Mr Montana about
PRASA's needs. He indicated that PRASA's fleet was outdated and that this
impacted on the reliability of the services that PRASA was supposed to provide.
He estimated that it would cost &S billion over a period of six years and
recommended that Mr Montana and the Board approve the sourcing of 100

locomotives.

1829._ It is considered that the foregoing matters form part of and are an integral backdrop to
the procurement process that PRASA then followed in respect of the acquisition of the

locomotives,

The procurement process

1830. The milestones that led to a contract being concluded for the purchase of 70
locomotives by PRASA from Swifambo are detailed in PRASA's founding papers in its
review application. |t perhaps should be noted that in the founding affidavit Mr Molefe
stated several times that documents could not be found and that there was a general
lack of co-operation from some employess. Moreover, most of the minutes that were

attached to the founding affidavit were unsigned.

1831. In the High Court application. Mr Molefe deposed to the founding affidavit and the
replving affidavit. Mr Philemon Makgatlela Mamabolo deposed to two affidavits. Mr
Massero™™ deposed to Swifambo's answering affidavit, and Mr Mashaba deposed to

a supplementary affidavit in response to Mr Molefe's replying affidavit.

1832 The principal case made in PRASA's founding papers may be summarised as follows.,

¥ pAccording 1o CIPC records, Mr Massero was appointed as 3 director of Swifambo on 31 May 2076, six days
before he deposed to Swifanbo's answering affidavit,
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First, PRASA published the RFP [under tender number HOSCM/223/11/2011]
on 27 and 28 November 2011 and issued the RFP on 2 December 2011. As
regards Swifambo, documents annexed to the papers indicated that the tender
document was collected by someone from the 3 Group” and that 5 Group
Holdings paid for the tender documents using the reference “Swifambo”. On 9
December 2011, PRASA held 8 compulsory briefing session for potential
bidders. Swifambo was not one of the companies in attendance, but its holding
company Swifambo Holdings [or as noted above, Railpro Holdings] was
present. Some two months thereafler, on 7 February 2012, Swifambo Holdings
acquired a company Known as Mafori Finance Vryheid (Pty) Ltd. [Its name was
later changed to Swifambo Rail Leasing (Pty) Ltd, which as noted above is

referred to as Swifambo in this Report.]

Second, six bidders responded by the closing date: Mafori Financing tfa
Swifambo Rail Leasing (Pty) Ltd; Havdap Investment Solution (Pty) Ltd; Thelo

Rolling Stock Leasing (Pty) Ltd; CRM Consortium; RRL Grindod; and GE South
Africa. Swifambo submitted its bid, with Vossloh Espana SAU (Vossloh) as its

supply partner, on 27 February 2012.

Third, while there ought to have been a record of what steps had been taken
and by whom prior to the bids serving before the committees that were tasked
with evaluating and adjudicating the bids, the founding papers revealed that
there was no documentany evidence identifying the persons who weare initially

respansible for the compliance assessment of the bid proposals.

Fourth, according to unsigned minutes of PRASA's Bid Evaluation Committes
(BEC) that were annexed to the founding affidavit, the BEC met on 27 March

2012. In a report that was compiled later, the BEC recorded that only Swifambo
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achieved the threshold compliance of 70% and it recommended thal Swifambo

be appointed as a preferred bidder.

Fifth, thereafter according to the unsigned minutes of PRASA’s Corporate
Tender and Procurement Commitiee (CTPC) that were annexed to the
founding affidavit, the CTPC met on 11 July 2012. Those minutes record that
the CTPC agreed with the recommendation [presumably by the BEC] that

Swifambo be appointed as the successful bidder.

Glxth, according to an unsigned report purportedily compiled by the “Bid
Adjudication Committee™ (BAC), “the BAC" met on 12 July 2012." The "BAC
report” records the following: the BAC adjudicated the tender and approved the
BEC's recommendalions; however, it went on to recommend that Swifamba's

appointment as a preferred bidder "be based on outright purchase option”,

Seventh, the "BAC Report” appears to have been forwarded to Mr Montana in
his capacity of Group CEQ. The GCEQ's report, which was unsigned, was also
annexed to the founding affidavit. It simply repeats the recommendation set out

in the BAC Report.

Eighth, the Board's Finance Capital Investment and Procurement Committee
(FCIP) met an 19 July 2012, It recommended to the Board that Swifambo be

appointed as the preferred bidder for the provision of 67 dual electric diesel

17 it Is necesaary af this stage to polnt out the following. What is reflected in these paragraphs is whal was alieged
in the Swifambo review papers and the annexures therelo, However, as is detailed later in this Report, two
witnesses, who were members of the CTPC in 2012, told the Commission that in 2012 the position was as
follows. The committes thal "adjudicated” upon the “evalualion” conducted by the BEC was known as the
CTPC, whose recommendations would then be forwarded 1o the Group CED. The wo witnesses were
emphatic that in 2012 there was no commitiee al PRASA called the BAC. The CTPC, they sald in evidence,
became known as the BAC™ only after 2012, The effect of their evidence was this: there could not have been
minutes of “the BAC®, as there was no BAC in 2012; and in any case there could not have been minubes of
repors of the CTPC and the BAC, as these were In substance one and the same commities. These matters
are dealt with more fully later In this Report.
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locomaotives (hybrids) and thal a separate procurement process be entered inlo

for the remainder of the required 25 diesel locomolives.

1832.9. Ninth, according to the minutes of the PRASA Board's meeting of 24 July 2012,
the Board approved Swifambo as the preferred bidder for the procurement of

dual diesel electric locomotives.

1832.10. Tenth, on 27 July 2012, PRASA notified Swifambo of its appointment for the

provision of the “diesel-electric (hybrid) locomotives™.

1632.11. Eleventh, on 25 March 2013, PRASA and Swifambo concluded the main
contract. The contract was signed by Mr Montana on behalf of PEASA, and Mr
Mashaba, on behalf of Swifambo. It was for the purchase of 20 Euro 4000
locomotives and 50 Euro Dual locomotives, with a contract value of R3.5 billion

(including VAT).

1632.12. Twelfth, on 11 April 2014 Mr Montana approved a recommendation by Mr
Mthimkulu that the “rudimentary” systems that came with locomotives needed
to be upgraded, at a cost of some R335 million. This, however, mel with
resistance from PRASA's [internal] legal unit and it was not approved by the

Board.

The alleged irregularities

1833. In the founding papers, Mr Molefe stated thal a range of imegularities had been
committed during the procurement process. In a number of instances, he also refers to
irmegularities that appear on the face of some of the documents that were annexed to
the founding affidavit. The imegularities are patent on the face of the documents,

However, it is not necessary lo deal with all of them. Instead, those that appear
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significant for the purposes of this Report are set out hereunder. The irregularities
related to the following: the designing of the specifications; the non-compliance of
Swifamba’s bid with certain requirements set out in the RFP; and flaws in the
consideration of the bids by the different commitiees and officials. Each of these is

considered in turn.

The designing of the specifications

1834,

1835.

PRASA's Procurement Policy required the following in respect of specifications:
specifications were to be designed or drawn up by a Cross Functional Sourcing
Committee (CFSC)'*, which would consist of at least three members; specifications
ought to promote the broadest possible competition; and they should be based on
relevant characterislics or performance requirements and avoid brand names or similar

classifications.

In the founding affidavit it was stated thal those requirements were nol met in respect
of the specifications for the locomotives in guestion. In substanbalion of this, the

following were highlighted:

1835.1. First, the specificalions for the locomotives were not designed by a committes:

they were authored by a single individual, Mr Mtimkulu. It is perhaps relevant
to refterate at this point that it was Mr Mtimkulu who in July 2011 had told Mr
Montana that PRASA's fleet of locomotives was outdated and had

recommended the sourcing of 100 locomotives.

120 Clause 9.9 of the Procurement Policy applicable at the lime stated that CFSCs were appointed by the GPO
|C|'I|ET Procurement OIfcer] In consultation with eénd-user managers, and consesied of al [east ihree members,
at least one of whom should be an SCM practitioner and the other specialists from end-user depariments.
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1635.2. Second, the specifications appeared to have reguired features of the

16836.

1837.

locomotives that Swifambo would offer when it later submitted its bid, namely

the EURO 3000 diesel-electric locomofive,

In this regard, among the matters that the founding papers raised were that the
specifications included items that were irrelevant. As an illustration, it was pointed out
that in relation to locomaotive engines, the power oulpul of the engine is the relevant
consideration. Meither the manner in which the output is achieved, nor the identity of
the manufacturer is relevant. However, these considerations were ignored in at least
the following respect: the specifications stipulated that the manufacturer of the engine
had to be EMD, which is the brand for which Vossioh had expressed a preference after
its May 2011 inspection. Among other imelevant requirements that were set oul in the
specifications were the following, which were either a precise match for or a nearly exact
malch for Vossloh's locomotives: the number of cylinders (V12); the bore and stroke
(230, 189mm x 2794 mm); the engine speed (904 rpm); and a multi-traction control with

27 pins.

In addition, the following furlher requirements contained in the specifications were an
exact match or a nearly exact match for Vossloh's locomaotives: a track gauge of 1065
mm (Vossioh's was 1067 mm); locomative weight of 88 fons; and a traction effort of
305KN. Moreover, the following further Teatures, which Vossloh's locomotives had,
were also specified: two cabs, which were not required, but had added cost implications
as all the driver controls and displays had to be duplicated; a monocogque structure,
which is more difficult to service as access to components for maintenance is made
mare difficult; and the UIC standard, which applied in Europe, while in South Africa, the

Association of American Railroads standards are applied.
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1838. Mr Molefe said in the founding papers: the inclusion of the identity of a manufacturer

and of imelevant considerations and of some requirements that would not be

advantageous and tailoring some requirements to the Vossloh locomotive had the effect

that Swifambo's bid enjoyed a decisive advantage when the different bids were

evaluated. He stated that the reguirements were included in order to ensure that

Swifambo was awarded more points in the technical evaluation phase, and, as noted

above, it was the only bidder that met the 70% threshold when the bids were evaluated

by the BEC.

REP reguirements and Swifambo's non-compliance

1839, The RFP stipulated a number of requirements of matters with which bids were required

to comply. It said that failure to do so would lead to disqualification of the bid. The

founding papers identified some of those requirements and stated that Swifambo's bid

did not meet them. In this regard, they pointed out the following:

1839.1.

1839.2.

First, the RFP expressly stated: bids would be checked for completeness,
whether ail the required documents and certificates had been provided and for
compliance with other formalities; incomplete and non-compliant bids would be
disqualified: bids would also be checked for compliance with the essential RFP
requirements and non-compliant bids would be disqualified; and the technical
ability of bidders to deliver the locomotives in accordance with the prescribed
specifications was a threshold criterion, with bidders being reguired to achieve

a minimum of 70% in order to qualify for further evaluation.

Second, in terms of tha RFP or PRASA's Tender Conditions, each bid had lo

meet at least the following requirements: demonstrate previous experience in

the supply and leasing of locomotives and the bidder's capacity to handle a

project of this magniiude; submit letters of references from at least three
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previous clienis for whom they had done similar work; and to provide, within 10
days of appointment, an unconditional performance bond of 10% of the value

of the project price offered by the preferred bidder,

1839.3. Third, the purpose of the RFFP was to enable PRASA io select a final bidder
who was technically and financially qualified and had sufficient experience in

similar projects.

1840. The founding papers then went on to state that Swifambo's bid did not comply with
some of the requirements set out in the RFP. Among the material respects in which
Swifambo's bid did not comply with the reguirements were the following:'** bidders
were required to supply tax clearance cerificates but the cerificate that Swifambo
submitted did not have a VAT number, and no tax clearance cerlificale had been
submitted in respect of Vossloh, which according to the bid, was a sub-contractor; the
bid did not comply with the local content requirement as the locomotives were to be
designed and manufactured in Spain; even though the RFF required that the final bidder
be technically and financially qualified to provide the locomotives that PRASA required,
Swifambo’s bid did nol contain evidence to support Swifambo's claim that it and its
shareholders had previous experience in the rail industry: its bid did not demonstrate
that it had experience in the supply of locomotives or the capacity to manage a tender
of the size in question; whilst it fumished reference letters, they all related to Vossloh,
not Swifambo, as was required by the RFP: in addition, Swifamba had indicated in its
bid that it would rely entirely on Vossloh to fulfil its abligation, but Vossloh was not a co-

bidder and at the time of the bid had no contractual relationship with Swifambo.

1797 The founding papers flemise a number of other respects in which the requirements of the RFP had not been
mel However, the factors menlioned in this Repon are sel oul as the SCA N its judgment in the appeal found
thiey had been established and were material. In fact, the SCA painted oul, at paragraph [14] of s judgment,
that Switambo did not in its papers deny the irregularities in the bidding process,
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Flaws in the considerations of the bids

1841. The bids were considered by different committees before the Board made its decision.

However, as has already been noted above, there was no documentary evidence

indicating the identity of the individuals who had considered whether the bids formally

met the requirements of the RFP. Be that as it may, the founding papers set out and

examined the regularity and propriety of the processes thal were followed and the

decisions that were taken by the different committees and individuals who considered

the bids. They raised the following matters of concern:

1841.1.

1841.2.

1841.3.

First, it would appear thal two documents were produced by the BEC: a set of

minutes and a report.

The minutes, which are neither signed nor dated, record that the BEC met on
27 March 2012, They also note the following: the RFP had requested bidders
to submit proposals for two options: a five-year renewable lease with full

1293 with a full transfer of

maintenance programme; and a 10-year lease
ownership thereafler. In addition, the minutes note that those responsible for
checking compliance with the supply chain management policy by the bid had
not satisfactorily checked compliance. According to the minutes, the following
persons were present: Ms Mtombeziningi Shezi, Mr Benedict Khumalo, Mr
Thabo Mahlobogwane, Mr Jabulani Nkosi, Mr Peter Stow and Mr Joseph
Magoro; and Ms Jerita Molshologane was absent and had tendered an

apology.

However, the founding affidavit records that Mr Molefe was told the following

by a member of the BEC (whose confirmatory affidavit was annexed): some

122 However, the second oplion set out In the RFP was for a 15-year lease, not a 10-year lease,
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BEC members had raised concemns about the compliance of Swifambo's bid
but the chairperson, Ms Ntombeziningi Shezi, had told them that the Chief
Procurement Officer, Mr Chris Mbatha, had instructed that the BEC should not
concem itsell with compliance issues, as SCM had performed the compliance
check: and the BEC had been constituted merely to perform a technical
evaluation of the bids. In an affidavit submitied by Mr Mbatha, he denied that

he had given such an instruction to Ms Shezi.

The BEC Report was signed by Mz Shezi in her capacity as Chairperson of the
BEC. The Report lisls "as members of the BEC™ the six pearsons, who according
to the minutes were present at the meeting of 27 March 2012 but makes no
mention of Ms Jerita Molshologane at all and, in particular does not record that
she was absent or had tendered an apology, Contradicting the minutes of the
BEC, the Reporl said the bids had been checked for completeness and
compliance. It also noted “the scope of work” as being the provision of
locomotives on lease and correctly reflected that the periods of lease were
either five years or 15 years (and not 10 years as recorded in the minutes). The
Report recorded that the RFP required a minimum technical threshold of 70%
and that only Swifambo's bid had achieved that threshold. As a result, only
Swifambo's bid was “financially evaluated”. The report also noted that
Swifambo's bid provided thres oplions: a five-year lease, a 15-year lease and

the cost of purchasing the locomotives.

Intriguingly, the dale on which Ms Shezi signed the Report is not reflected under

her signature, although there is space therefor. Howewver, there are two

insertions at the foot of each page of the 13-page report; on the left-hand side,

the words "Bid Evaluation Commitiee” and in the centre, the page number. In
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addition, the date 23 June 2012 appears on the right-hand side of the first seven

pages of the Report, and the words “[insert date]" on the last three pages.

In the founding papers, Mr Molefe said that PRASA's procurement policy
required that the CFSC, nof the BEC, should prepare the scoring sheet and
gllocate the weighting for different items."™ In this case, however, it was the
BEC that had prepared the scoring sheet in which the items it considered

material to the RFP were listed.

As noted above, according to its Report, the BEC found that only Swifambo's
bid achieved the threshold compliance of 70% and only its bid was financially
evaluated. Mr Molefe attributed this in part to the fact that the specifications
were tailored to suit Swifambo's product. He added that there were other
imegularities in the scoring process. Among the examples he gave were the
following: 28 member of the BEC who participated in the first scoring exercise
on 27 March 2012 was replaced for the next sitting on 15 May 2012, but the
scores that he gave on 27 March 2012, which were favourable to Swifambo,
were used in the final calculation: and the bids were not scored in accordance

with the weighting allocated.

One further point needs to be made. If, as recorded in the Report that was
signed by Ms Shezi, a proper compliance check had been done in respect of
Swifambo's bid, the chack inexplicably overlooked the obvious deficiencias in
the Swifambo bid that have been detailed above, including the following:
Swifambo’s tax clearance cerificate did not include a VAT number and no such

certificate had been submitted for Vossloh: Swifambo's bid did not contain

12 a5 noted above, the specifications ought 1o have been drawn up by a CFSC, However, given that it was Mr
MiimEkulu whio nad designed the specifications, it would appear that no CFSC had been appaointed 1o allocate
welghtings and prepare a scoring sheet,
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evidence to support its claims that it and its shareholders had previous
experience in the rail industry; and Swifambo's bid did not contain documents
confirming that it had entered into a joint venture with Vossloh Southemn Africa,
on whose experience and technical capabiliies it would rely to fulfil its
contractual obligations to PRASA. Documentary evidence of the existence of
such an agreement would have been critical it Swifambo was (o0 be awarded
the contract on the basis not of its own experience and expertise but that of

Vossloh as its alleged pariner.

The BEC's Report recommended as follows: Swifambo be appointed as the
successful bidder; and the CPO appoint a8 negotiation team to to enter into
negotiations with Swifambo and if the negoliations were successful, the
negotiated agreement be submitted to the Group CEO for a recommendation

to the Board's FCIP,

Second, according to a selt of minutes annexed lo the founding papers,
PRASAs Corporate Tender and Procurement Committee (CTPC) held an
“extra-ordinary” meeling on 11 July 2012. The minutes record that the following
persons were present at the meeting: at the meeting: Mr Tiro Holele (the
chairperson), Mr Chris Mbatha, Mr Siphiwe Mathobela, AMMs Jerita
Mothshologane '™, Mr Maishe Bopape, Ms Martha Ngoye, Ms Ntombeziningi
Shezi'™ and Mr Sidney Khuzwayo. According to the minutes, the resolution
taken at the meeting was that the CTPC concurred in the recommendation

[presumably by the BEC] that: Swifambo be appointed as the successful bidder;

122 This appears 1o be the same Jerita Mothshologane who tendered was absent from the BEC meeting of 27
klarch 2012 and had tendered her apalogy.

7% This appears to be the same Miombeziningl Shezl who was the Chalrperson of the BEC. The fact that she was
the Chairpersaon of the BEC and then participated as a member of the CTPC in a meeting at which it resohéed
o concur in the recommendation of the BEC, demonsirates just how Irregular the process was that PRASA
followeed In its consideration of the Swifambo tender.



1841.11.

1841 .12.

680

and the Group CEO appoint a negoliations team to negotiate with Swifambo
and, if the negotiations were successful, the negotliated agreement be
submitted to the GCEQ for recommendation to the FCIP. Significantly,
however, although there are spaces for the signature of the chairperson and
the date [thereof], these were left blank in the copy annexed to the founding

affidavit. There appears to be no copy that is dated or signed.

Third, the next document that is annexed to the founding affidavit is titled "Bid
Adjudication Report”. That Report noted the following: "On 12 July 2012, the
Bid Adjudication Commitlee of PRASA (CTPC) adjudicated and approved the
recommendations of the Bid Evaluation Committee.” The Report was neither
signed nor dated, although there is a space for the signature of the

“Chairperson of the BAC™ and the date of insertion thereof,

As regards “the Report of the BAC®, for the most part, it repeats almost word
for word, what was said in the BEC's report of [presumably] 23 June 2011. {In
fact, at the foot of each page of the BAC Repont are the words: Bid Evaluation
Report. In addition, the first seven pages reflect the date: 23 June 2011, as do
the first seven pages of the BEC report.) A consideration of the "BAC Report”
suggests that, save for a few additions, for the most part it simply reproduces
the BEC Report but effects changes only to the page numbers. However, unlike
the re-produced BEC Report that it incorporates, the "BAC Report” does not
identify the members (in this case of the BAC) who were present at its meeting
of 12 July 2011. In addition, it includes some additions lo the BEC Report.
Among those additions are the following. At the end of paragraph 1 (which sets
out the background), after repeating whal was said in the BEC Report, the
following sentence is added: "On 12 July 2012, the Bid Adjudication Committee

of PRASA (CTPC) adjudicated and approved the recommendation of the BEC."
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Thereafter, at paragraph & (which sets out its recommendations), prior o
repealing the BEC's further recommendations, it states that Swifambo be
appointed as a preferred bidder for the dual and the E300" locomotives; and
that its appointment “be based on outright purchase oplion”. There was a space
for Mr Holele to sign in the capacity of “the Chairperson of the Bid Adjudication

Committee”, but no signature was affived.

Fourth, also annexed to the founding affidavit is a document titled "Report of
the Group CEOQ™. The report has Mr Montana's name, but it is neither signed
nor dated. In the section of the report titted “recommendation”, the following is
said: “The GCEO has reviewed the report of the Bid Adjudication Committee
and makes the following recommendation . . " The recommendation made
simply repeats, virtually word for word, the recommendation of the BAC as set

out in its report.

In his founding affidavit, Mr Molefe said; when comparing the contents of the

BAC report and the GCED report, it is clear that the two documents were clearly

generated from the same lemplate.

Fifth, in his affidavit Mr Molefe said that the Board's FCIP, which was tasked
with focusing on the Board's responsibilities in respect of finance, capital
investments and procurement, met on 19 July 2012. The FCIP recommended
to the Board that Swifambo be appointed as the preferred bidder for the
provision of 67 dual electric diesel locomotives (hybrids) and that a separate
procurement process be entered into for the remainder of the required 25 diesel

locomotives.

127 1t bears reconding that Swifambo had offered the Eurg 2000 diesel model
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Sixth, according to its minutes annexed to the founding affidavit, PRASA's
Board met on 24 July 2012. The attendees were: Mr Sfiso Buthelezi, Dr
Bridgette Gasa, Mr Nkosinathi Khena, Ms Marissa Moore, Mr Niebo
Mkoenyane, Mr Mfanyana Salanje and Mr Montana (who were members the
Board) and the following non-members: Mr Lindikaya fide, Mr Goagi Mogakane,

Mr Gastin and Mr Sebola,

The tender was discussed under the item “diesel-electric locomotives™. The
minutes simply noted that the Board approved Swifambo as the preferred

bidder for the procurement of dual diesel electric locomotives,

Seventh, on 27 July 2012, PRASA notified Swifambo of its [Swifambo's]
appointment as a prefermed bidder for the provision of the "diesel-eleclric

(hybrid) locomatives”.

Eighth, the following matters are perhaps worth keeping in mind. The value of
the contract was some R3,5 billion. (That is the reason it had o be approved
by the Beard.) In these circumstances, one would expect that properly dated
and signed documents would be produced at each stage of the process to
enable one to ascertain at least the following in respect of decisions taken or
recommendations made on the locomotives tender: precisely what decisions
were taken or recommendations made; when they were taken or made; who
was present on each occasion: signed registers; and the reasons for the
decisions and recommendations. In this matter, however, only the Report of the
BEC was signed. Quite how the bids passed through the successive
committees and individuals without the omissions being detected and

commented upon is quite a serious matter affecting not only the regularity of
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the process but its integrity as well. These are issues that will be considered

later in this Report.

Ninth, there is a further worrying aspect that is raised in the founding papers.
It is this. After the Board had approved the award of the tender to Swifamba on
24 July 2012 but before the contract was signed, the Board's then chairperson,
Mr Buthelezi, and Mr Montana were told that concerns had been raised about
Swifambo. The concems are reflected in emails annexed to the founding
papers. Amaong them are the following two. First, on 6 November 2012, Dr Gasa
{the chair of the FCIP) sent an email to, among others, Mr Buthelezi (lhe
Board's then chairperson) and Mr Montana. In the email, Dr Gasa said: "| have
Jjust received intelligence information aboul Swifambo Rail Leasing. . . . Failure
to follow this up, would sink the organization (sic). Should the intelligence report
prove frue, we need immediale intervention as the Board. Second, on 20
Movember 2012, Dr Gasa sent a further email, this time to the Chief
Procurement Officer, Mr Chris Mbatha, but on which Mr Buthelezi was copied.
Part of this email said: “There are concerns that have been raised around
[Swifambo Rail Leasing] and the FCIP is needing you to confirm that indeed a
capacity check was properly done in relation to this contract and that you have
satisfied yourselves that the necessary checks and balances have been done.”
In this email, Dr Gasa emphasisad that time was of the assence as it would be
“an anomaly to proceed to conclude contract negotiations in light of the
seriousness of the matters we'd raised for which we have not received a
response from you”. Despite those concerns, the contractual negotiations
proceeded. It is perhaps necessary to record that there appear to be no written

responses to these emails or the serious concerns that Dr Gasa raised in them.
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1841.21. Tenth, moreover, on 25 March 2013, PRASA and Swifambo concluded the
main contract. The contract was signed by Mr Montana on behalf of PRASA.
The contract was for the purchase of 20 Euro 4000 locomotives and 50 Euro

Dual locomotives, with a contract value of R3.5 billion (including VAT).

1841.22. Eleventh, on 11 April 2014, Mr Mtimkulu sent 8 memorandum to Mr Montana
in which he requested a variation {o the Swifambo confract to include cerain
systems. The variation was required, according to Mr Mtimkulu, because “the
systems that came with the locomotives per the Swifambo proposal to PRASA
were rudimentary and therefore needed o be upgraded to ensure that the
locomotives are fitted and assembled with the latest technology”. The additional
cost to PRASA was R335 million. The request was approved by Mr Montana
on 11 April 2014 [even though he had no authority to do so as the amount
exceeded R100 million]. In his affidavit in the review application, Mr Molefe said
that the suggestion that the systems that came with the locomotives were
rudimentary was nonsensical. He went on (o say that the locomotives offered
by Swifambo were state of the art and the systems mentioned in the Report

were standard features.

Main grounds of review

1842. In support of its review application, PRASA relied on numerous imegularities and on
improper conduct on the part of certain people. Some of them have already beean
mentioned above. These included the following: the specifications had been designed
by Mr Mthimkulu as opposed to a CFSC; and Swifambo’s bid was non-compliant as it

did not meet some of the requirements set out in the RFP.

1843. In addilion, the review papers stated that the following matters rendered the award

made to Swifambo unlawiul or irmegular.
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First, the main contract thal PRASA concluded with Swifambo deviated
materially from the terms of the RFP: the RFP required a lease of locomotives
but the main coniract was for the purchase of the locomotives. The main
contract however stated that the RFF had invited proposals for three options,
with one being an outright sale of locomolives to PRASA, which Mr Molefe said
was incomrect as the RFP did not provide for an outright purchase. As a result,
competing bidders were not afforded an opportunity to bid on an outright sale
as one of the options. Accordingly, Mr Molefe contended that this change (in

procurement strategy) was fundamentally flawed and unlawful, '™

Second, the award of the tender to Swifambo and the conclusion of the main
contract without the contractual involvement of Vossloh constituled a material
imegularity, Swifambo had no technical capacity, and Wossioh had no
contractual obligation to design, manufacture and deliver the locomotives in
terms of the main contract. The risk to PRASA, he said, was palpable. It is
difficult to understand how anybody who was in a senior management position
at PRASA or who was a member of the Board could have thought that it was
appropriate to award the contract to Swifambo when it had no capacity and it

had no contract with Viossloh.

Third. the conclusion of the main contract without the submission of an
unconditional perfformance bond by Swifambo within the time period prescribed

in the RFP was iregular.

2 In the founding papers Mr Molefe pointed out that |t appeared thal the change in strategy was prompled by a
Report that indicated it would be cheaper and less of a sirain on avallable operational resources for PRASA
o consider purchasing the locomotives outright. But this was inconsistent with the RFP and the procurement

process.
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Fourth, Swifambo had offered the Euro 3000 diesel locomotive in its bid, and
that was the model that had been evaluated. However, PRASA acquired the

Euro 4000 diesel model, which had not been evaluated.

Fifth, in terms of the main coniract, the first 20 locomotives to be delivered were
the Euro 4000 locomotives. But the Euro 4000 did not comply with the
specification as set out in the BFP in several material respects. Moreover, the
Euro 4000 was designed for the European rail network, not for South Africa. It
i5 not compliant with the vehicle gauge specifications designed to ensure that
the locomotives were able to operate on the rail networks safely and effectively:
it had an overall vehicle gauge height of 4 140mm, whilst the RFP specifications
required that the maximum wvehicle gauge height be 3 2965mm. The
consequence was that PRASA was saddied with locomotives that were not fit

for purpose and unsafe to operate on the South African rail network.

Sixth, approval from the Minister of Transport had not been obtained.

Seventh, there was no indicalion that Mational Treasury had received a written

submission.

Eighth, the purchase of the locomotives had not been budgeted for, and,

Minth, Mr Mtimkulu had forged his qualifications, going so far as alleging that

he held a doctorate, when he did not.

1844 What has been sel out above is a bare summary of PRASA’s case as set out in its

founding papers in its Court application.

1845. Swifambo's answer to the case was guite telling: in essence, the deponent, to ils

answering affidavit, who was not initially invelved in its bid, Mr Massaro, did not dispute
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that the irregularities that were identified in the founding affidavit had occurred. His
approach was that those were internal decisions that PRASA had made and that,
accordingly, Swifambo cught not to be prejudiced by decisions that PRASA itself had

taken.

. Mr Montana appears to share the same view. When asked about the irregularities, he

said that imegularities had to be distinguished from cormuption, He said that, while there
may have been certain irreqularities, that did not justify the order handed down by the
High Court or the Supreme Court of Appeal, namely the setting aside of the award and
contract, as this had caused grave prajudice to PRASA,. While it is true that not every
irmegulanty in a tender process necessarily means that there is or was cormuption, there
are imegularities which necessarily entail carruption. In this case the irregularities show

cormuption.

It is perhaps not inappropriate to make the following observation at this stage: the
irregulariies detailled in the founding papers make it clear that the award of the
locomotives tender to Swifambo was due to much meore than incompelence or
negligence. They suggested a pre-determined plan that involved a number of people of

various levels of seniority at PRASA.

It is Mr Molefe's replying affidavit that appears to provide a possible explanation as o
why, despite its patent non-compliance with a number of requirements, Swifambo's bid
was not disqualified, as it ought to have been. What Mr Maolefe said in his replying
affidavit, read with a confirmatory affidavit by Mr Mamabolo, regarding interactions with

Mr Mashaba may be summarised as set out in the paragraphs that follow.
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In mid-August 2015 Mr Mashaba met Mr Mamabolo. Mr Mashaba told Mr Mamabolo
that he was aware that PRASA was investigating the award of the Swifambo tender and
asked Mr Mamabolo to arrange a meeting for him (i.e. Mr Mashaba) to meet with Mr
Maolefe. That meeting was arranged for 21 August 2015. Present at the meeting were
the following: Mr Mashaba, Mr Molefe, Mr Mamabolo and Ms Mashila Miala, a member

of PRASA’s Board and the then chairperson of its FCIP Committea.

Based on Mr Molefe's affidavit, what Mr Mashaba told the meeting may be summarised
as follows: Mr Mabunda had asked him to parlicipate in the locomaotives tender; he was
aware that the award of the tender was being investigated; through his involvement with
Mr Mabunda, he had been in contact with Ms Gomes, whom he had met; she had told
him that she knew that the locomotives tender was worth billions and she could not
understand why 10% of the value of the bid could not be paid to the ANC; Mr Mabunda
had instructed him to pay some of the money received from PRASA into specified
accounts and this would “benefit the movement™; and while it was a pity that he did not
have documents with him reflecting the payments he had made, he would provide the

documents, =™

Mr Mashaba later did indeed hand over some documents o Mr Mamabolo. As regards
the payments, the documents reflected that, through his company, AM Consulting
Engineers (Pty) Ltd, Mr Mashaba had paid a total of some R79 million™™ and had

charged a “handling fee" of 10%.'%" At subsequent meetings between Mr Mashaba and

¥ |n g statement dated 23 October 2020 that he submitted to the Commission, Mr Mabunda denied each of the
allegations ingofar as they Involved him.

130 B 79 040 000

307 M Mashaba did not indicate from which accounts the payments were made. However, in an affidavit that he
furnished to the lquidators of Railpro Holdings, Mr Mashaba gave the following schedule of payments that he
or entities had made 1o entities who would then pay Ihose amounts (o the ANC: Nkosi Sebeio Inc — a total of
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Mr Mamabolo, Mr Mashaba told Mr Mamabolo that, after PRASA had made payments
to Swifambo or Swifambo Holdings, Ms Gomes would instruct him to make payments
to certain entities. These were: Similex (Pty) Ltd, Mkosi Sabelo Incorporated and
Knowles Hussain Lindsay Incorporated. Mone was a creditor of Swifambo or Swifambo
Holdings. He said that he had also made two cash payments to Ms Gomes. Based on
the schedule in his affidavit o the liquidators of Railpro, one payment was for just over
R2 million and the other for RS0 000. Mr Mashaba said Ms Gomes would then distribute

the funds.

In his replying papers, Mr Molefe also mentioned two sets of documents that he
suggested were relevant to what has been set out above. First, a document ostensibly
prepared by Siyaya Rail Solutions (Pty) Ltd, a subsidiary of Mr Mabunda's S Group.
This document appears to have been submitted o PRASA in response to the request
by PRASA for Expressions of Interest (EOI) to lease locomolives to PRASA. In the
document, Siyaya Rail Solufions said that for the purposes of the Expressions of
Interest (ECI), it had entered into a partnership with two international companies, one
of which was Vossloh Espania, to provide tumkey solutions to PRASA for the leasing
of locomaotives."™™ Second, emails exchanged between Mr Montana and Ms Gomes
on 16 and 17 December 2013, which Mr Molefe stated alamingly indicated the
following: the familiarity bebween them and the fact that they referred to each other as
‘comrades”; and that Mr Montana gave Ms Gomes details of various projects within

PRASA.

Swifambo filed an affidavit by Mr Mashaba responding to the bombshell evidence in Mr

Malefe's replying affidavit. What emerges from Mr Mashaba's affidavit may be

R28,5 millbon; R10,4 million o Knowies Hussain Lindsay Inc [to be paid 1o Nkos| Sabelo Incl; and a tolal of
R40,14 miiton o Similex (Pty) Led.

132 In his statement dated 23 October 2020, Mr Mabunda said thal he provided consultancy services o “the
Switamen consorium in respect af ihe 2011 RFP.
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summarised as follows. First, he denied that Mr Mabunda had told him that he was
friends with Mr Montana."™ Second, he denied that he did not have experience in the
rail industry: he said that he had three years’ experience. Third, he said that the purpose
of the meeting of 31 August 2103 was to “amicably iron out difference between
Swifambo and PRASA emanating from the contract”. Fourth, he said that at the meeting
Mr Molefe had asked him if he supporied the ANC financially. Mr Mashaba does not
say in his affidavit what his answer to Mr Molefe was. Fifth, however, his affidavit sets
out contributions he made fo the ANG. He made them, according to the affidavit, after
he was contacted by Mr Sabelo, who professed 1o be an ANC “fundraiser”. He said that
it was Mr Sabelo who had introduced him to Ms Gomes, who, he said, was also an ANC
fundraiser. The payments were not made by Swifambo or from its account. Sixth, he
later gave documents to Mr Mamabolo™™ to demonstrate that he supported the ANC,

“as requested during the meeting by Molefe”.

Mr Mashaba made two other points. The one point was that by the time the payments
referred to by him were made, the coniract had already been awarded to Swifambo. It
is not clear why Mr Mashaba thought thatl the fact that the payments were made after
the contract between PRASA and Swifambo had been concluded counted in his or
Swifamba's favour, The point is that plans were put in place to ensure money obtained
from PRASA, an SOE, in a commupt transaction was allegedly paid to the ANC, the ruling

party. The other paint that Mr Mashaba made in his affidavit was this:

“I honestly believe that if Mr Molefe dealt with this matter at an arm's length basis,

a ercial solufi [#]] ily have been o ina ner thal wo il

PRASA's technical issues to be addressed, and costly profracted litigation avoided.
The public would now hawe state of the art locomotives.”

1303 Iy his statement Mr Mabunda also denled that he had teld Mr Mashaba that he was friends with Mr Montana.

13 He however denied that he had given Mr Mamabolo all the documents that Mr Mamabolo alleged Mr Mashaba
gave him,
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The point that Mr Mashaba sought to make in the above guotation is not clear.

In any case, the complaints that Mr Molefe’s affidavit raised about the unlawfulness of
the contract that FRASA had concluded with Swifambo for the purchase of the

locomotives were considered by the High Court and the Supreme Court of Appeal.

In the High Court, the review application was heard by Judge Francis. The Judge
reviewed and set aside the contract on the basis that it was tainted by serious

iregulanties, some of which related to corruption and fronting.

Swifambo appealed to the Supreme Court of Appeal against Judge Francis” judgment.
On appeal, the Supreme Court of Appeal confirmed Judge Francis’ order and also
concluded that there was corruption. The Constitutional Court refused Swifambo leave

to appeal to it

Having regard to the contents of PRASA's papers in support of the review application,
it is important to refer to what the Supreme Court of Appeal concluded and said in ifs
judgment. In essence, about the tender and its outcome the Supreme Court of Appeal

made the following findings.

1858.1. First, in respect of Mr Mtimkulu, it said that it was Mr Mtimkulu who had in July

2011 recommended that PRASA sources 100 locomotives at a cost of RS
billion;"* it also said that it was he who had drawn up the specifications of the
locomotives to be supplied: ™™ he had no expertise in the subject, but had been
appointed to a position in PRASA by Mr Montana in 2010 and had a meteoric

rise through the ranks, with a meteoric salary hike to match it: he claimed to

1305 At paragraph [4] of lis Judgment.
130 Ar (6]
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have diplomas in engineering and later a doctorate; in fact he had no
qualification at all.™' He resigned before disciplinary proceedings could be

instituted against him,'%%8

Second, the Supreme Courl of Appeal then noted that the specifications drawn
up by Mr Mthimkulu contravened wvarous reguirements of PRASA's
procurement policy but, interestingly, they matched those of the locomotives
manufactured by Vossloh Espana S5ALU (which had made recommendations on
PRASA's needs in May 2011) and were tailored to include several features that
were of no relevance to PRASA’s needs, so as 10 benefit Vossloh and thus
Swifambo. The Supreme Court of Appeal, accordingly, concluded that the High
Court had correclly found that this was a factor that justified the conclusion that

the tender process was corrupt, '

Third, no proper assessment of PRASA's needs had been undertaken, and the
normal financial procedures required by the procurement policy were not

followed. For example, it appeared that the MNational Treasury's approval, which

was required by the PFMA, had not been obtained.'*""

Fourth, the Supreme Court of Appeal also found that Swifambo's bid did not
comply with the requirements of the RFP in at least the following respecis:
Swifambo’s tax clearance certificate did not have a VAT number and no such
cerificate was submitted for Vossloh;""' Swifambo's bid did not comply with

the local content requirement as the locomotives were to be designed and

107 A4 7]
1308 At 18]
R At [24]
1318 At :[5;
31 AL [10)
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manufactured in Spain, and it had nol provided evidence of previous
experience in the rail industry;"*" Swifambo's bid did not demonstrate that
Swifambo had experience in the supply of locomotives or its capacity to

manage a project of the size put out to tender. 3"

Fifth, the Supreme Court of Appeal also noted that, although the contract
between PRASA and Swifambo was concluded on 25 March 2013, it was only
on 4 July 2013 that a contract for the supply of locomotives was concluded
between Swifambo and Vossloh.™" In other words, when PRASA and
swifambo conciuded the contract, Vossioh had no legal obligation to Swifambo
or PRASA and Swifambo had no capacity whatsoever to provide PRASA with

the locomotives.

Sixth, like the High Court, the Supreme Court of Appeal found that Swifambao

had engaged in fronting.***

Seventh, the Supreme Court of Appeal also found that Mr Montana had been
a party to Mr Mthimkulu's conduct.’™ Aboul Mr Montana, it also said: "He
controlled PRASA and its staff, was obstructive and attempted to cover up his
role in various cormupt transactions, including the award of the tender to
Swifambo. . . . The Public Protector had experienced similar obstruction in her

investigation™. "'

WEAL[11]
TR AL12)
1314 Ak {23].

1315 At {3[.1
138 A) Iai

T AL [34]
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Mr Montana's response lo what Mr Molefe had said in his affidavit in the review
application relating to the Swifambo contract, may be summarised as follows:"*"® all the
facts had not been placed before the Court; there were serious misrepresentations in
FRASA's papers: there had been no change in procurement sirategy, from lease to
sale; it was not true thal Mr Mthimkulu had written the specification; it was unfair to
expect Swifambo to know about PREASA's intermmal matiers; he said that there were no
iregularities in the tender process; he said that he had not played any part in this bid.
He said that Mr Holele and Ms Ngoye were part of "the BAG", which had made the
recommendation lo the FCIP that the tender be awarded to Swifambo. He also denied

that Mr Mashaba did not have capacity.

Mr Montana agreed that Courts have a responsibility to fight corruption. However, in
regard to the Swifambo matter, he said that the Courts went beyond their duty in
declaring the contract corrupt, He said that it was imporiant that, as regards corruption,
even Mr Sacks had not found that any money had gone to "PRASA people”. He said he
rejected both judgmenis and altacked bolh Judge Francis and the Juslices of the
Supreme Court of Appeal who were involved in the Swifambo matter. His attacks on
Judge Francis and the Justices of the Supreme Court of Appeal were completely

unfounded, =

It is convenient now fo consider two Reports that were compiled after the review
application had been launched, namely the Report compiled by Mr Ryan Sacks and

that compiled by the Liquidators of Swifambo.

112 |t appears from page 217 of the Transcrip

1312 |§ perhaps should be noted hat Mr Montana made personal attacks on Francis J and the Justices of the SCA
who had heard Swifambo's appeal against the High Courl's order reviewing and selling aside PRASA's
contract with Swifambo, The matters were considered and it is found that there s no substance in either
complaint. Qut of sensitivity for Francis J and the Justices of the SCA, the detaliz of Mr Monlana's attacks are
not set out In this Repart.
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The Sacks Report

1862. The circumstances in which Mr Ryan Sacks came fo prepare his report were as follows.
Mr Sacks is a Chartered Account and a director of Crowe Forensics SA (Pty) Lid (Crowe
Forensics), which was formerly known as Horwarth Forensics SA (Pty) Lid (Horwarth
Forensics). Howarlh Forensics was appointed by Werksmans to perform expert forensic
investigations relating to certain expenditures incurred by PRASA, one of which was in
respect of the Swifambo contract. Thereafter, on 28 December 2015, the DPFCI
appointed Horwath Forensics, represented by Mr Sacks, to perform a cash flow analysis
investigation pertaining to the Swifambo tender."™ |n his report,”™" which is dated 20
April 2017 and is described as a "preliminary report”, Mr Sacks sets out how it came
about that he had compiled his report. On this issue, in summary, Mr Sacks' report said
the following. On 8 July 2015, Mr Mamabolo reported a number of corrupt activities at
PRASA o the Hilbrow Police Siation, under Case number 405/07/2015. In a
supplementary affidavit, Mr Mamabolo stated that the award of the locomotives contract
to Swifambo was irmegular and could amount to fraud or corruption. On 27 Movember
2015, PRASA launched its court review application to have the contract that PRASA
had concluded with Swifambo reviewed and set aside. On 28 December 2015, Horwath
Forensics, represented by Mr Sacks, was appointed by the State to perform a forensic
investigation into the allegations of irregularity in the Swifambo transaction. The scope
of the investigation included all identified bank account details and individuals
implicated in the process of the award of the tender and the entities that benefitted

therefrom and to conduct a forensic investigation of certain bank accounts and to frace

138 In his evidence to the Commission, Mr Sacks said that it was envisaged that the fom’s mandate would be
extended o include clher cases, such as Slyangena.

21 pr Sacks” Report is Annexure “RS37 (o his affidavit, which was admitted as PRASA Bundie L: Exhiblt S54. The
page references hereatter are o the red numbers on the right hand side of each page.
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the flow of funds and establish any individuals (including PRASA employees) or entities

that benefitted from the award of the tender to Swifambo.

1863. The objective of the audit was to analyse paymenits that FRASA had made to Swifambo,
which payments were made into bank accounts of Swifambo Rail Leasing (Pty) Lid and
Swifambo Rail Holdings {Pty) Ltd, "™ and then the subsequent utilisation of those funds

by Swifambao (both Swifambo Leasing and Swifambo Holdings).

1864. In his report, relying on the information in PRASA's review application papers, Mr Sacks
analysed the entire tender process. Part of what he said is reflected in the earlier part
of this section when identifying the irregularities highlighted by Mr Molefe in the review
papers. In the remainder of this part of the Report, the focus will be on the part of his
repaort that relates to the flow of funds analysis that he conducted in respect of payments

by PRASA to Swifambo,

Summary of main findings of Sacks’ Report

1865. The report notes that the contract between Swifambo and Vossloh reflected the

following.

1865.1. First, in terms of the contract, Vossloh was to sell 70 locomotives to Swifambo
at €255 993 640, or for €3 657 052 each, while the price at which Swifambo
sold the 70 locometives to PRASA was €267 603 000 or €3 822 900 each. This

means that Swifambo's profit margin was €165 B48 per locomotive or

3% |n his Report, seemingly relying on what was sald In PRASA's review papers, Mr Sacks refers o the “holding
company” as Swifambo Rall Holdings (Pty) Lid. However, according to the report of the Liguidators, the name
of the *holding” company is Raillpro Holdings (Piy) Lid. It appears that this is comect, though this s one and
the same entity. As noted earlier, for ease of reference lo the source documents, the name “Swifambo
Haldings™ as well as Ralipre Holdings will be used, as utiksed by the auhors of the documents concemied.
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€11 609 360 for 70."* Using an exchange rate of R10,18 per Euro, the Report

continues, Swifambo would earn more than R118 million_

Second, PRASA’s first payment to Swifambo Leasing was on 6 December
2013, being an amount of R64 473 684 and PRASA's first payment to
Swifambo Holdings was on 9 Aprl 2013, being an amount of

R4860 526 315,79.1%%

Third, prior to PRASA's first payment to Swifambo Leasing's account [on 6
December 2013], there was evidently no transactional or operational activity on
the account, save for bank charges and insignificant receipls with a description

of “Musa". 3%

Fourth, between 1 January 2011 and 5 April 2013 [when PRASA made its first
payment to Swifambo Holdings), the call account of Swifambo Holdings was
evidently used to pay for various operating costs. Of the R1 043 86540
received into this account; a tolal of RES0 000 was recewved from an entity
called Siyaya Rail Solulions; and a total of R257 265,40 was received from
Vossloh SA and Vossloh Track. During that period, an amount of
H1 008 516,23 was paid mainly for rent and furnishings for Swifambo's

offices, 1947

Fifth, based on the foregoing. the Report draws the following conclusions: "™

Swifambo had no trading activity prior to receipts from PRASA; it was nol an

1323 paragraph 11.55 (page 160)
124 B8 1683 285,

15 paragraphs 13.1 and 13.2 (page 177)
3% Paragraph 13.1.3

3 Paragraph 13.2 4 (page 178)

38 Paragraph 13.3 (pages 179-180)
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operating or frading company; the only expense it had incurrad appears to have
been for start-up costs and bank charges. This would confirm that Swifambo

was a company that was specifically set up for PRASA's locomaotive tender.

1866. In the Report, Mr Sacks also set out his preliminary findings based on his analysis of
the flow of funds in Swifambo's bank accounts.'™ He emphasised that those were
“Level 17 findings. He explained that that meant that they pertained only to the flow of
funds to and from bank accounts of Swifambo Leasing and Swifambo Holdings into
which PRASA made payments. He cautioned though that each of these entities held
several bank accounts and that he had not been able to identify all their accounts. In
his “Level 2° findings he would have dealt with the flow of funds from entities that or
individuals who received payments from Swifambao, The analysis took into account
descriptions in Swifambo's bank statement, as confirmed by beneficiary bank
statements. However, the DPCI or the Hawks did not allow him to continue with that leg

of his investigations.

Swifambo's accounts after PRASA had made payments 1o it

1867. The oulcome of Mr Sacks' analysis suggests that, as at 30 November 2015 the receipts
into, disbursements from, and, balances in, the accounts of both Swifambo Leasing and

Swifamba Holdings may be summarnised as follows.

1867 1. First, in all, Swifambo received more than R2.65 billion"™ from PRASA

3 The findings are sel out in paragraph 14 (which begins at page 180).

1 B2 605 207 250,29, Not surprisingly, In the same amount |5 reflected by the Liquidators in thelr "Report o
Stakeholders®, which Is further consldered hereunder.

1331 This summary 15 s&t out in Table & of the Sacks Report: p 184
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1867 .2. Second, Swifambo made tolal payments to Vossloh of more than R1,8 billion
[R1 873 474 161,62] and of R237 021 909,04 to SARS and as at 30 November
2015 it had R111 376 943,89 as balances in its accounts.’
16867.3. Third, Mr Sacks also set oul in tabular form the dates when Swifambo received
payments from PRASA and the dales when it made payments to Vossloh
The essence of what is set out in the table is re-produced hereunder: the first
and second columns reflect the dates on which PRASA (P) paid Swifambo (5)
and the amount paid; the third and fourth columns reflect the dates on which
swifambo (S) paid Vossloh (V) and the amount thereof and the last column
reflects the difference between whal 3wifambo was paid and what it paid
Vosslah.
P pays 5 S pays V Differance
05/04/13 R460 526 316 01/08/13 R288 750 000 RITY 18316
06/12/13 RE4 473 624 02/01/14 RS2 118 805 R12 354 879
24712113 R4EE B72 881 170114 RA20 000 000 R148 074 88
1310514 336 308 062 19/06/14 R241 665 366 R93 742 706
01/07/14 R430 188 417 0&/0Ti14 R375 040 000 R55 128 417
13 Table 5

32 Table 6, (paragraph 14.3, page 186)
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H4434 565 614 200115 R307 000 000 R137F 565 614

050enMs

R182 424 652 150615 R114 000 000 REB 424 B52

OrTNsS

1867 4.

1867.5.

F264 070 325 10/07F 15 R175 000 D00 R8s 070 325

Fourth, commenting on the payments reflected in the paragraph immediately
above, Mr Sacks said Swifambo made the first payment to Vossloh 116 days
after it had received its first payment from PRASA. He also noted that the
details in respect of five of the payments that Swifamba made to Vossloh were
obtained from a letter that Swifambo had written to the National Treasury. The
bank accounts however were not available to Mr Sacks. Accordingly, he was
nat in a position to confirm those payments, until he was able to have access

to the bank accounts, '

Fifth, Mr Sacks testified that the bank accounts also indicated that Swifambo
received five payments from Vossloh totalling R811 508,59, The reasons for
these payments were not clear. Howewver, as indicaled earlier, even before the
contract between PRASA and Swifambo was signed, Swifambo had received
three payments from Vossioh SANossioh Track totalling R257 265, seemingly

to fund the set-up costs for Swifambo's office.

1868. It is convenient now to consider the more significant payments that Swifambo made

fram the R2.65 billion that it received from PRASA. As noted above, it paid a total of

T Pane 189
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R1,B billion to Vossioh and some R237 million to SARS. In his Report, Mr Sacks
identified the persons and entities to whom significant payments were made. However,
as noted above, his report was compiled in April 2017, some 20 months before
Swifambo was placed under liguidation. A more up-to-date piciure of the flow of those
funds emerges from the report prepared by the Liguidators. That report is dated 18
February 2020 and is titled "Report to Stakeholders™. For the purposes of this Report,
the more significant matters that arise from the Liguidators’ Report may be summarised

as sel out hereunder.

Report of the Liquidators

1869.

1870.

The Liquidators’ Report was signed by Mr J £ H Muller, one of the joint liquidators, who

also gave evidence at the Commission.

Before dealing with the Liquidators’ Report the following should be placed on record.
Mr Mashaba was summoned, in terms of section 3(2) of the Commissions Act,™ to
appear before the Commission as a witness on 24 February 2021 and answer questions
on among other matters the Liquidators” Repord, his interactions with Mr Molefe and the
payments he made to certain entities out of the proceeds of the contract between
PRASA and Swifambo. In response to the summons, Mr Mashaba's attorney wrote to
the Commission to the effect that Mr Mashaba “does not recognise and accept the
lawfulness and/or legal validity” of the summons and would not be appearing at the
Commission. Indeed, he did not appear. As failure to comply with a summons issuead
by the Commission without sufficient cause constitutes a criminal offence, the
Commission's Secrelary laid a criminal complaint against Mr Mashaba with the Police.

That matter has not yet been finalised.

133 o B of 1947
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1871. The Liguidators Report records that in total the highest beneficiaries of payments made
by Swifambo were Mr Mashaba (and entities "under his control™) and Mr Mabunda (and
“entities under his control”). These payments are considered in the paragraphs

immediately hereunder.

1872. Before considering the payments made to Mr Mashaba or entities under his control, it
will be instructive to reiterate the following. Mr Mashaba was appointed as a director of
Swifambo Leasing on 7 March 2012, As noted above, Mr Molefe stated that Mr
Mashaba had told him at the meeting of 31 August 2015 that Mr Mabunda had

persuaded him to tender for the locomotives contract.

Payments to Mr Mashaba

1873, According fo the flow of funds analysis conducted by the Liquidators, Railpro
Holdings'** made payments totalling more than R148 million'*" to Mr Mashaba or

“antities under his control”. The payments were as follows: "**

1873.1. R1 680 000 to Mr Mashaba

1873.2. RS9 293 000 to Britewave

1873.3. R31 066 859,88 to AM Investments;
1873.4. R29 816 020,28 to AMCE:

1873.5. R50 million to MM Trust; and

"% As has already been noted, while Mr Sacks refers (o the holding company as “Swifambo Holdings® in their
Report the Liquidators refer to the holding company as “Rallpro Holdings™.

337 R146 75 BA0, 16
1338 paragraph 5.2.2.2 and 5.2.2.3 of the Liquidators’ Report
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1873 6. R26 200 000 to Manaroko Makaol.

1874. The Liquidators' Report also records that Swifambo Leasing made payments totalling
more than R22 million'*? to entilies “under the control of [Mr] Mashaba™. The

payments were as follows: '

1874.1. R7.,5 million to Bahn Wheels;
1874.2. RS 859 658,03 to Mizana

1874.3. R399 256 to Mizana

1874 4, R10 870 to Am Luxury Lodge; and
1874.5. R9 million to Manoroko Makol.

1875. Mr Mashaba fumished the Commission with an affidavit in response to a Directive
served on him in terms of Regulation 10(6) of the Commission’'s Regulations. That was
long before the summons was issued to him to appear before the Commission, which

he defied.

1876. In his affidavit, Mr Mashaba said the following: al all material times and unfil Railpro
Holdings and Swifambo Leasing were liguidated, he was the managing director of each
of the two companies; Mr Muller had laid charges against him in respect of several
offences, including racketeering and money laundering; should he respond to the
contents of the Liquidators’ Report, he ran the risk of possibly incriminating himself; he
was challenging the lawfulness of the appointment of the Liquidators of Railpro Holdings

and Swifambo Leasing; there was on-going litigation between him and the Liquidators;

HER22 TGO 784,03
139 Paragraph 5.2.3.3
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and an application was to be made to the Master [of the High Court] to remove Mr Muller
as a final liquidator of Swifambo Leasing; he was exercising his nght not to respond to
allegations made in the Report relating to monies received by him or the entities referred

in the Liguidators' Report.

Turning now to Mr Mabunda, it is worth reiterating that according to evidence led at the
Commission, Mr Mabunda is a known associate of Mr Montana: Mr Montana had
worked for the Ministry of Public Enterprises, whilst Mr Mabunda had worked at the
Department of Public Enterprises. Mr Mabunda appears to control the “S-Group” of
companies that go by the name Siyaya. According to the evidence of wilnesses, the
Siyaya companies have been paid more than R1 billion by PRASA for work performed

by them.

The flow of funds analysis conducted by the Liguidators indicates that Rallpro
Holdings'**' made payments totalling more than R63 million'™** to Mr Mabunda or

“antities under his control”. The payments were as follows; "™

1879. R22 664 000 to Mr Mabunda;

1879.1. R2 030 515 to Sivaya Energy;

1879.2. R3 140 000 to Sivaya Rail Infrastructure;
1880. R28 320 000 to Bahn Wheels; and

¥ In their Report, the Liquidators refer to this entity as Ralipro Holdings
HI RG3 370 515
M2 Paragraph 5.2.2.4 and 5.2 2.5 of thit Liquidators’ Repon
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18B0.1. R27 BBE D00 to Enerwaste.

1881. The Liquidators' Report also records that Swifambo Leasing made payments totalling
more than R17 million' to Mr Mabunda or entities “under his control’. The

payments were as follows: '

1881.1. R6 076 895,48 to Siyaya DB Con (in liguidation);
1881.2. R1 870 949,38 to the S Group;

1881.3. K1 273 511,52 to Nsovo Holdings,

1881 4. R1 631 290,07 to Rishi Rishile Investments:
1881.5. R1 710 000 to Nishovelo Logistics; and

16881.6. R milllon to Sterlings Living.

1882. In a statement submitted to the Commission, Mr Mabunda respanded to the allegations
that payment was made to him or his entities as follows. As regards the payments made
by Railpro Holdings, he said: the payments made to him were noted and were for
*service rendered™; the paymenis to the entities mentioned, except for Bahn Wheels,
were noted and were for "service rendered™: and the payment to Bahn Wheels was
made after he had “sold” the company to Swifambo. As regards the payments made by
Swifamba Leasing, he said: the payments made to him were noted and were for "senice

rendered”; the payments to Siyvaya DB and the S Group were noted and were for service

N RNT 562 6468 45
132 Paragraph 5.2.3.1 and 5.2.3.2
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rendered; the payments to Msovo Holdings were for rental for offices; howewver, the

payments to Nishovelo Logistics and Sterlings "had nothing to do”™ with him.

As has been noted above, in his report Mr Sacks also dealt with the flow of funds from
Swifamba o third parties such as Mr Mashaba and Mr Mabunda and entities with which
they were associated. Although his flow of funds analysis considered what the position
was as at 30 Movember 2015, his findings on the persons or entities who received
money from Swifambo and how much is broadly consistent with the findings of the
Liguidators. In the circumstances, it is necessary o consider the reasons that the DPCI

gave for not acting on Mr Sacks’ Report.

It is against the backdrop of the foregoing information that it is instructive to consider

what steps the police took after they received the Sacks Report.

The steps taken by the police was not contained in Mr Sacks’ report, but Mr Sacks dealt
with it in his affidavit to the Commission and the oral evidence that he gave thereafter.

According to Mr Sacks, in summary the following happened.

He was asked to meet with the Directorate for Priority Crime Investigation (DPCI) to
present his Report [on his investigation into Swifambo] before the DPCI met with
prosecutors on 20 April 2017, He presented his Report to Brigadier Makinyane and
another member of General Khana's team on 19 April 2017, After that he heard nothing
further from the DPCI. This is despite the fact that, as is noted in the paragraph
immediately hereunder it had been envisaged that his firm would also perfarm a Level
2 investigation in respect of Swifambo and would later be engaged to perform a forensic

investigalion into the Siyangena contracts.
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Mr Sacks stated in his affidavit that, when his firm, then known as Howarth
Forensics,'""® was appointed by the DPCIl on 28 December 2015, the DPCI team under
General Mosipi had envisaged extending the firm's mandate as and when it was
deemed appropriate. It was envisaged that the next investigation would be into the
award of certain contracts to Sivangena. However, General Khana took over the
investigations from General Mosipi. From then on, Mr Sacks said his firm did not receive
any further appointments. n particular, he was not even asked to conduct the Second
Level analysis in respect of the Swifambo tender, so as to conduct a flow of funds
analysis o determine what the funds that the individuals and entilies who received

monies from Swifambo had wtilised those funds for.

In response to Mr Molefe's evidence that the DPCI had been dilatory in their
investigations into PRASA-related matters, Lt General Lebeya laid the blame for the
delay on PRASA and its employees. He did this in his affidavil. He also sought, in that
affidavit, to explain why Mr Sacks’ services had not been retained. His explanation may
be summarised as follows. Following a complaint by Mr Mashaba, the chairperson of
Swifambo, the mandate of Horwath Forensics in respect of the Swifambo investigation
had been withdrawn. Howarth Forensics had been appointed as “Forensics

Accountants™ as opposed to as a “Forensic Investigating Company™.

In addition, after Howarth Forensics’ preliminary report was discussed with the
prosecutors, they prosecutors allegedly “raised a concern and discomfort” about the
“objectivity” of the Sacks Report and advised that an “independent report” by a different
services provider should be sourced and “as such the invesligalion team did not
continue with Crowe Forensics’ services™. No names of the prosecutors were disclosed

to the Commission. It is also not clear why the matier would have been taken to the

138 A noted above, his firm is now known as Crowe Forensics



1890.

1891.

1892.

708

prosecutors before the investigation was completed. No factual basis was advanced for
the statement that Mr Sacks' firm was not impartial. If this is what happened and if it
was genuine, the DPCI would have asked Mr Sacks’ firm to comment on the accusation
of bias but they did not. In fact, the DPCI never told Mr Sacks’ firm why they wene not
continuing with them. All this suggests that the explanation is false and there is

something maore to the DPCI's conduct. | reject their explanation,

At this stage it is appropriate to go back to Lt General's Lebeya's explanalion as to why
the investigation into the Swifambo tender had not been finalised. Two paints musl be
made about his explanation. It is totally hearsay, He relies on what he had been toid,
without saying by whom and without attacking the relevant people’s confirmatory
affidavils. Howewver, given that more than six years had passed since the complaints
were lodged with the police, his explanation does not stand scrutiny. What is disturbing
is that, even after he took over in 2018, not much has happened. In particular, it does
not appear that there was any urgency in securing an “objective” report on the flow of

money received by Swifambo as a replacement to Mr Sacks’ Report.

In addition, he does nolt even seek to explain why Mr Sacks was nol told about the
concemns that had been raised about his Report. The explanation tendered by Lt
General Lebeya does not dispel the impression entertained by Mr Molefe, Ms Ngoye
and Mr Dingiswayo, that there was a reluctance on the part of law-enforcement
authorities to investigate and prosecute persons who may have committed offences
during the tender process and even before it was actually initiated. I anything, Lt
General Lebeya's explanation not only gives force to the impression bul leads one to

conclude that that reluctance persists even now.

It is convenient now to consider the final issue relating to the Swifambo tender to which

reference was made earlier, namely receni allegations of other possible imegularities
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relating to the locomaotives tender. Among those allegations are the following: minutes
of a meeting of one of the Committees that recommended the appeointment of Swifambao
as the preferred bidder were inaccurate, if not forged: a denial of those allegations with
reliance an documents that were presented o the Commission at a late stage; and that
the CTPC re-visited part of a decision it had taken after it had been urged to do so by a

senior person at PRASA.

Evidence of other irregularities

1893.

1894.

In the earlier part of this section of the Report. reference was made fo the various
committees which appeared to have considered the tender and made

recommendations on the award of the locomotives tender.

There may well be other serious irregularities that further tainted the process that was
allegedly followed by PRASA but was not set out in PRASA’s review papers. In respect
of one of those irregularities, it appears that in 2012 there was no Commiltes at PRASA
that was called the Bid Adjudication Committee. Despite this, one of the documents that
Mr Molefe annexed to his founding affidavit was what purported to be a "Eeport of the
BAC”. It would appear that at the time he made his founding affidavit, neither Mr Molefe
nor those assisting him in the preparation of the review papers were made aware of the
following: at the time that the Swifambo tender was being considered, the BEC would
submit its recommendation to the CTPC, which became known as the BAC only a year
or 5o lafer. Accordingly, the Swifambo tender could not have been considered by the
CTPC and the BAC as there was no BAC at the time. How this was discovered and
what emerges from the evidence heard by the Commission on these matters is set out
hereunder. It bears reiterating that in dealing with the different committees that

considered the bids, the founding affidavit in the review application assumed that the
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commitlee to which the BEC's recommendation would be forwarded was “the Bid

Adjudication Committee”.

However, based on minutes of the CTPC that were annexed to it, the founding affidawit
went on to say that the BEC’s recommendation was also considerad by the Corporate
Tender and Procurement Committee (CTPC). A three-page document was attached to
the Founding Affidavit as being the “minutes™ of the meeting of the CTPC. This
document has already been considered above. VWhat needs to be added is this. The
document that was annexed as being the “minutes™ of the CTPC meeting simply
recorded the names of the persons who were present and that presentations had been
made in respect of certain “items” [presumably reflected in the minutes). In addition, the
“resolution” taken was recorded in the minutes. That is the sum total of what is recorded

in the document that is said to be the “minutes” of the CTPC,

The next document that was annexed to the Founding Affidavit was titled “Bid
Adjudication Report”. This document, too, has already been discussed above. As noted
there, however, in support of the aliegations made about the role of the BEC in the
procurement process, Mr Molefe relied in part on the minutes of the BEC meeling held
on 27 March 2012 and an undated and unsigned Report of the BEC, which reflected
the date 23 June 2012 at the foot of some of its pages. Mr Molefe also relied on what
he was told by Mr Peter Stow, who attended the BEC meeting of 27 March 2012, in

saying that the BEC minutes and Report ware misleading in certain respacts.

Significantly, there was no similar allegation by Mr Molefe relating to the minutes of
CTPC meeting or the BAC Report being misleading. However, towards the end of the

Commission's scheduled hearings, questions were raised aboul what was reflected in

those two documents, which were annexed to the founding affidavit.
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Cuite ironically, the questions arose in the following circumstances. During the course
of his testimony before the Commission, Mr Montana made a number of serious
allegations against Ms Martha Mgoyve and Mr Tiro Holele. Those that are relevant for
present purposes are the following. Mr Montana said that Ms MNgoye and Mr Holeie had
accused him of wrongdoing, but they could not escape blame in respect of the award
of the locomotives tender to Swifambo. He testified that this was because they were
members of the BAC that supported the recommendation that Swifambo be appeinted
as the preferred bidder. After Mr Montana had made these accusations against Ms
Mgoye and Mr Holele, the Commission called upon the two to furnish the Commission

with affidavits and respond to Mr Montana's evidence.

In response to Montana's allegations against them, Ms Ngoye and Mr Holele filed
affidavils and were thereafter given an opportunity to respond to Mr Montana's evidence
against them. What they said in their affidavits and oral evidence in this regard may be

summarised as follows;

16899.1. First, in July 2012 when, according to the documents thal were annexed to Mr

Molefe's founding affidavit as the “minutes” of the CTPC and BAC meetings,"*’
Mr Holele and Ms Ngoye were members of the CTPC, appointments to that

committee being made on an annual basis.

1899 2. Second, at that time Mr Holele was the chairperson of the CTPC.

1899 3. Third, however neither could recall being at a CTPC meeating on 11 (or a "BAC

meeting” on 12 July 2012, given that there was no BAC at the time). Given the
sheer size of the tender [R3,5 billion], they said they would remember having

been part of the process if they had been attended the meetings. In short, they

37 The annexed documents reflect that the CTPC met on 11 July 2012 and that the BAC meton 12 July 2012,
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said that they no recollection of having played any role in the tender process

for locomaotives.

Fourth, Ms Ngoye and/or Mr Holele also pointed out the following. In 2012,
recommendations from the BEC were considered by the CTPC: at that ime
there was no committee known as the BAC. The CTPC was “converted” into,
and became known as, “the BAC" a vear or so after the locomaotives tender had
been considered by the BEC in March 2012. Accordingly, the locomolives
tender coufd not have been considered by a PRASA BAC. Significantly, the
minutes of the CTPC meeling are not signed (or dated), nor is the BAC Report
signed, notwithstanding that there s a space in the respective documents for
the Chairperson to sign. (Adccarding to the annexed documents, Mr Holele was
chairperson of the CTPC and he was also chairperson of the BAC.) Ms Ngoye
and Mr Holele also noted that there would also have been recordings of the
meetings, duly signed attendance registers and duly signed minutes but these

were nol included in any of the papers.

1900. Ms Ngoye and Mr Holele said that the maltters they pointed out as sel out above are

evidence of fraudutent and corrupt conduct that was associated with the locomoftives

contract. They in effect suggested that the minutes (of the CTPC) and the Report (of

the BAC) were forged.

1901. Soon after Ms MNgoyve and Mr Holele had teslified, PRASA decided to institute

disciplinary proceedings against them. Some of the charges they were facing included

that they participated in the locomotives tender and awarded it to Swifambo, despite the

shortcomings in its bid. In affidavits furnished to the Commission, Ms Ngoye and Mr

Holele complained that they were being victimised by PRASA because they had

testified in the Commission. However, the Chairperson of PRASA's new Board, Mr
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Leonard Ramallakane, disputed that in an affidavit that he submitted to the
Commission. This led to further affidavits from Ms Ngoye and Mr Holele and further
responding affidavits with accompanying doecuments from Mr Ramatlakane. The
affidavits referred o herein deal with a number of issues. However, for the purposes of
this Report, and to ensure that the focus remains on alleged imegularties in the
lncomotives tendering process, it will suffice to place on record the essence of what is
said in the affidavits about the alleged participation of Ms Ngoye and Mr Holele in the

consideration of the locomotives tender.

In his affidavits to the Commission, Mr Ramatiakane denied that the institution of
disciplinary proceedings against Ms Ngoye and Mr Holele was in any way related (o
their giving evidence at the Commission. In support of that denial, he said that his Board
was concemned about several issues that had arisen at PRASA, among which were the
following: there had not been consequences for management and compliance failures
at FRASA; there was inadequate record Keeping, and in some instances no records at
all: and an increase in irregular expenditure. As a result, he said, his Board had
undertaken various invesligations to get to the root cause of the concerns. Among the
matters that it investigated was the role of different PRASA employees in the award of

the locomotives tender to Swifambao, including the roles of Ms Mgoyve and Mr Holele.

On the issue of the involvement of Ms Ngoye and Mr Holele, the essential dispute
between Mr Ramatiakane, on the one hand, and Ms Noove and Mr Holele, on the other
may be summarised as follows. Mr Ramatlakane said that the evidence that is now at
the disposal of his Board confirms thal Ms Ngoye and Mr Holele attended the CTPC
meeting of 11 July 2012. In support of that allegation, he relied on an affidavit by Mr
Sydney Khuzwayo, who was the temporary secretary of the CTPC/BAC during 2012.
In his affidavit, which was also submitted to the Commission, Mr Khuzwayo said he was

a member of the CTPC that met on 11 July 2012, He said he had made handwritten
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notes of what had transpired at the meeting and annexed a copy of those notes to his
affidavit. According to his notes, the eight persons whe, according to the unsigned
minutes of the CTPC annexed to Mr Molefe's affidavit, attended the meeting were in
fact present. Mr Khuzwayo also said that Ms Mgoye and Mr Holele had signed the

declaration of interest forms on 11 July 2012 and annexed those to his affidavit.

There is one further matter that arises from Mr Ramatlakane's affidavit. It concems a
formal transcript of a tape recording of a meeting of the CTPC that was allegedly held
on 19 July 2012 and at which the locomotives tender was again discussed. According
to the transcript, the following persons were present at this meeting: Mr Mbatha, Mr
Holele, Mr Khuzwayo, Mr Mathobela and Ms Shez. Insofar as the transcript is
concerned, the following needs to be stressed: this is the first and only indication that
there was a further meeting of the CTPC after 11 July 2012 at which the locomotives

tender was consideraed.

From what is recorded to have been said at the meeting, it is difficult to piece together
precisely why it was called and what the final outcome was, as there appears (o be no
formal resolution that was adopted. However, it would appear thal, after Mr Mbatha had
conveyed the resolution of 11 July 2012 to someone senior at PRASA, he was urged
to ask the CTPC to modify, to some extent, the resolution it had adopted on 11 July
2012, It appears from the transcript that that is what was done at the meeting of 19 July
2012, However, there is no written record of the resolution adopted at the meeating of

19 July 2012,

In their responses to the foregoing allegations, Ms Ngoye again denied that she was

present at the CTPC meeting of 11 July 2012. She challenged the correctness of what

was recorded in Mr Khuzwayo's notes about the meeting. Mr Holele reiterated his denial
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that he was present at the CTPC meeting of 11 July 2012, He also appears to deny

being present at the CTPC meeting of 19 July.

It is regrettable that new evidence relating to the meeting of the CTPC was received
only as late as it was and after Ms Ngoye and Mr Holele had testified that they had not
attended the meeting. Mone of the evidence relating to the CTPC meetings of 11 or 19
July 2012 has been tested by questioning; though Ms Mgoye and Mr Holele gave oral
evidence and they were questioned, they were not questioned about the matters raised
in Ramatlakane’s afficavil. Moreover, whilst the new evidence from PRASA appears to
be supported by documents, such as the contemporansous notes of Mr Khuzwayo and
the transcript of the CTPC meeting of 19 July 2012, it is still only contained in affidavits

and the deponents thereto have nol been questioned.

In the light of the foregoing, it is not possible to make a firm decision on whether or not
Ms Ngoye and Mr Holele attended the meeting of the CTPC on 11 July 2012 and
whether Mr Holele altended the CTPC meeting of 19 July 2012, Nevertheless, it must
be accepled that the new evidence presented appears (o cast doubt on their version
that they were not part of the process that recommended that Swifambo be the preferred
bidder for the locomotives contract. However, it may well be that cross-examination of
Mr Khuzwayo and a proper investigation of the new evidence would reveal that all this
new, evidence is a fabrication. One simply does not know. It could be that they did
attend the meetings. If, indeed, they did attend those meetings that would be very
inconsistent with the way that, particularly Ms Mgoyve, has put up a fight against

corruption at PRASA on other occasions.

Be that as it may, the new evidence considered in the paragraphs above reinforces the

contentions set out in Mr Molefe's affidavits in the Swifambo review application that the

procurement process followed by PRASA to acquire the locomotives was seriously
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flawed and its integrity was gravely compromised. Certainly, the new evidence confirms
that not much reliance can be placed on the documents that was relied upon by
FPRASA's then Board in approving the recommendation that Swifambo be approved as
the preferred bidder. In addition, the transcript suggests that on 19 July 2012 the CTPC
re-visited the decision that it had taken on 11 July 2012 - after being urged to do so0 by

SOMeone senior.

In the light of the foregoing, it is clear that all those who were involved in the
procurement process for the acquisition of the locomotives should be made to account

for their actions. This is an issue that is considerad again later in this Report.

This provides a useful point of departure from which to consider the other mega-tender

that, on the initiative of the Molefe Board was reviewed and set aside by the High Court.

Background to review application

1912.

The more important developments that culminated in the launch of the review

applications may be summarised as follows.

1912.1. First, in 2009, in preparalion of the Confederation Cup of 2009, as a “pilot

project”, two railway stations were o be developed by a subsidiary of PRASA,
Intersite:'*# those at Nasrec and al Doornfontein. Intersite awarded to a
company called Enzo the contract to upgrade MNasrec and to a company called
Rainbow the contract to upgrade the Doornfontein station. These companies

appointed Sivangena as a sub-contractor to instal speed gates. That process

1 Intersite was responsible for real estate management, facilities management and development of PRASAS
property portfolio,
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was run by the consultants who had been appointed for these construction

projects. There were no complaints about the process.

Second, for the World Cup preparations in 2010, Sivangena’s “contract” was
extended to an additional five stations. Ms MNgoye testified that there were
several fundamental problems with this “extension”. Pomarily, Ms Ngoye said
that no procurement process preceded the “extension”, although a
procurement process should have preceded it. In addition, Siyangena had not
been a contractor on the Nasrec and Doornfontein stations: it had only been a
sub-contractor to the entities which had been appointed as the contractors.
Accordingly, there was no legal basis for an “extension” of Siyangena’s contract

when the contract of the main contractor had not been extended.

Ms MNgoye also stated that, in addition to being unlawiul for non-compliance
wilh section 217 of the Constitulion, what took place prior fo the extension was
improper and irreqgular. In this regard, she stated that in a report that Mr

Gantshe sent to Mr Mentana on 22 February 2010, the following was said:

the gates being offered were not suitable; an associated company of
Siyangena, ESS, was asked for a guotation, but their gates were "very

eXpensive”;

the extension had not been budgeted for;

however, following a telephane call with Mr Montana in which Mr Montana
advised him to contract with Sivangena, Mr Gantsho requested that Mr
Montana approve the "extension” of the Confed Cup contracts to seven

further stations;
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PRASA had no funds for the project, but the engagement of Siyangena

should nevertheless proceed.

Ms Mgoye said that Mr Montana appeared to have approved the reguest,
subject to engagement with the Finance Depariment on the availability of the
funds. Sivangena submitted a wrilten proposal. However, Mr Piet Sebola, the
Senior Manager: Projects raised several concems aboul the process followed
and the proposal. Instead of addressing the issues that were raised, it was
decided that the project would not proceed under PRASA, but would be
implemented by Intersite, meaning Mr Sebola would no longer be involved.
Thereafter, Mr Sindane requested the approval of the “extension”. This was
refused on the basis that it was the approval of Intersite’s Board that was
required. Ms Ngoye states that there is no record that Intersite's Board gave its
approval, Despite this, Sivangena was appointed lo install access gates at the
train stations close to these stadia. Ms Naoye went on to say that it was Mr
Gantsho who championed Siyangena's cause and that Mr Montana gave his

approval.

Third, as regards Phase 1 of the project Ms Ngoye said the following. PRASA's
Chief Procurement Officer ("CPQ7), Mr Chris Mbatha, decided that eight
companies be invited to a briefing session. It however emerged that the
selected invitees had not been given copies of the RFPs. Neverthaless, the Bid
Evaluation Committes ("BEC") sat for two days in December 2010, It awarded
Siyangena the highesl poinis, although another bidder Protea Coin, had quoted
a lower price. However, Mr Montana decided that PRASA would not proceed
with the fransaction. However, Mr Ganlsho assured “the team” not to relent and

requested clarity on the reasons for Mr Montana's decision.
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Fourth, the matter suddenly came back to life on the eve of a sitting of the
Corporate Tender and Procurement Commiltee (CTPC) of 14 February
2011.%% There, according to a submission made to the CTPC it was a contest
between two companies, Siyangena and Frotea Coin; but Frotea Coin had
failed because it had not provided a “funding model” that it was required to have
provided. The submission requesied the CTPC to recommend to the FCIF the
appointment of Sivangena for a project called ISAMS ¥ for a tendered amount
of H1,1 billion and for a period of five months. Having deliberated on the
submission, the BAC decided not o recommend the award to Siyangena.
However, PRASA documents show a document with a signature that purports
to be that of the BAC's then Chairperson, Ms Tara Ngubane, on minutes of the
BAC that records a decision recommending the award to Siyvangena for an

amount of R1,1 billion.

Fifth, on 17 February 2011, just three days after the BAC meeting, the matter
came before the Board's Finance, Capital Investment and Procurement (FCIP)
Committee, which was requested to recommend to the Board the appaintment
of Siyangena for the ISAMS project for an amount of B1.9 billion. According to
the minutes of this meeting that were found, the FCIP recommended to the
Board the award of this contract to Siyangena at a sum of R1.9 billion. There is
no indication in the minutes that the views of the CTPC were shared with the
FCIF or how the FCIF would hawve found its way clear to recommending this

award.

1H® |t perhaps bears reiterating that as at that time the committee to which the BEC sent Its recommendation was
the CTPC, which, as already noted during the discussion of the Swifambo tender above, was “transferred
into” and became known as ihe Bid Adjedication Committes (BAC).

4 Integrated Security and Access Management Syslem.
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Sixth, what was also strange was that one of the items on the agenda of the
meeting related to PRASA's Medium-Term Expenditure Framework (“MTEF")
budget. According to the MTEF budget that was recommended by the FCIP
Committee at the meeting, the project had been allocated R317 million over the
period of the MTEF. Despite this, the FCIF Committee recommended the award
of a contract for B1,9 billion over a period of 18 months, which was haif of the

MTEF period.

Seventh, the Board approved the recommendation of the FCIP but did not
indicate the contract amount. The Board mandated management o negoliate

with Sivangena. As the CPD, Mr Mbatha initiated discussions with Siyangena.

Eighth, according to Ms Ngoye, the irregularities in the award of the nearly R2
Billion contract with Sivangena, may be summarized as follows: there was no
open tender process and no request to deviate from the normal open tender
process was made; there was no RFP and no evaluation criteria; bidders were
asked lo make a “shot in the dark™ and hope that PRASA would be happy with
it; for example, although Protea Coin's tendered contract price was R1,3 billion,
which was much cheaper than Sivangena’s one, it lost because it did not have
a “funding model™; the minutes of the CTPC and of the Board were forged; if
the minutes of the FCIP recommending the award and the tendered amount
are true, they are self-contradictory: they approve ong amount on the MTEF

budget and another one for the contract amount.

1913. Ms Ngoye stated in her affidavit that, after the conclusion of the R1,9 billion contract,

PRASA and Siyangena concluded further contracts, being the extension of Phase 1

and, thereafter, Phase 2. They are considerad hereunder.
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PRASA'S REVIEW APPLICATION IN RESPECT OF SIYANGENA

1914,

1915.

1916.

Ms Martha Ngoye deposed to the founding affidavit in the application that PRASA
instituted in the High Court to have certain contracts that PRASA had concluded with
Sivangena Technologies (Fty) Lid ("Sivangena’) reviewed and seit aside. That

application was instituted on 5 March 2018.

In respect of the awards of tenders to Sivangena and the contracts that PRASA
concluded with Siyangena, Ms Ngoye was not able to give a complete picture of what
precisely had happened or what decisions were taken. According fo her, there was a
number of reasons for this. Various versions of documents and whatl supposedly
transpired at meetings existed. In addition, PRASA had immense difficulties in getting
people within PRASA to assist in piecing together what had happened. Obtaining
information from within PRASA proved to be very difficult. A number of persons actively
impeded the invesligations by removing hard copies of documents from PRASA's
premises and deleting electronic copies from their computers. Moreover, Mr Othusitse
Mogolelwa, one of PRASAa IT Specialisis was found (o have deliberately deleted
information from Mr Montana's computer on the instruction of Mr Montana. Following

an arbitration, he was dismissed.

However, far the purposes of her evidence to the Commission, Ms Ngoye prepared a
further affidavit which she deposed to on 15 March 2020. In that affidavit, Mr Ngoye
summarised the evidence she had given in her affidavit in support of PRASAS review
application. In her evidence, in addition to dealing with the evidence in support of the
review application, she also responded to evidence given in Siyangena’s answering
affidavit in the review application. What she said in evidence may be summarised as

follows.
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The review application that was considered by the High Court was the second
application by PRASA to have certain contracts that it had concluded with Siyangena
reviewed and set aside. The first review application was dismissed on a procedural
point: PRASA had not complied with the 180-day period presented by the Promotion of
Administrative Justice Act™ {PAJA) for the institution of a review application. However,
following a decision by the Constitutional Court that an application brought by an organ
of state to review and set aside its own decision is based on the legality principle, as
opposed to a review under PAJA, PRASA instituted a new application, in March 2018,
in which it sought the same or similar relief as it had sought in the application thal had

been dismissed.

In both review applications, PRASA applied for various contracts between it and
Sivangena, and extensions and amendments thereto, to be reviewed and set aside. In
brief, the bases on which PRASA applied for the review and setling aside of the
contracts were that they were concluded without the requisite authority, andfor in breach
of 5 217 of the Constitution, the Preferential Procurement Policy Framework Act'™*
(PPPFA) and PRASA's SCM policies and procedures. In addition, it was pointed out
that there were property dealings between an attorney associated with Sivangena and
two PRASA officials, one of whom was Mr Montana himself, The implication was that
the award of some of the contracts to Siyangena may have been influenced by the

property dealings.

In its answering papers, the general bases on which Sivangena opposed the review
applicalion may be summarised as follows: the bulk of PRASA's founding affidavit

consisted of inadmissible hearsay evidence and inadmissible documentary evidence;

the institution of the review application was unauthorized and PRASA had unduly

Y351 No 3 of 2000
1332 Mo 5 of 2000
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delayed in prosecuting it. Siyangena also contended that even if it were to be found that
the review application should succeed, Siyvangena ought not to be deprived of what was
due to it under the contracts, because Sivangena was not a party to nor involved in
what transpired within PRASA in relation to the tender processes. Sivangena also noted
that, notwithstanding that charges had been laid against those in and outside of PRASA
who were allegedly involved in corruption, at the core of the attack on the contracts was

a power-play between Mr Molefe and Mr Montana.

It is not without significance that in its answering papers, Siyangena relied in part on
what it had been told by two former PEASA employees: by Mr Luyanda Gantsho, who
was the other employee involved in a property deal with an attorney who had acted for

Siyangena, and by Mr Jabu Sindane.

Extension of Phase 1 and Phase 2

1921.

1922.

1923.

Phase 1 was followed by an extension of Phase 1. In the extension, 12 stations were
selected under the guise of filing gaps in the commidors of the 69 stations that were part
of the Phase 1 tender. However, all that happened in this extension was that Siyangena
was requeslted to install the ISAMS on 12 stations for an amount of R350 million.
Siyvangena agreed o do 50. The patent irregularity with the request and Sivangena’s
agreeing to comply was that there simply was no procurement process that precedead

this "extension” and there should have been a procurement process.

This irregular extension was followed by what was referred to as Phase 2. This Phase
had a number of stops and starts, However, it is not necessary to refer to all of them,

save for one that goes to the heart of the irregularity of this award.

In her affidavit and evidence, Ms Ngoye pointed out that for a change there was an RFP

before a contract was concluded. However, instead of requiring funclionality, the RFP
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required that the parties be accredited to procure and install certain branded equipment.
One or two of the parfies which submitted a tender complained that this made the
requirement restrictive. In her affidavit, Ms Ngoye pointed out that PRASA's SCM Palicy
discourages the use of branded products in RFPs and prefers the requirement for
functionality. It was difficult to understand why PRASA had to use branded products in
the RFP. Mot surprisingly, given that the specifications were tailor-made for Siyangena,

Siyangena was awarded the contract.

Thereafter, there was an addendum to the contract. What was strange about the
addendum was thal it made its appearance in the midst of an urgent interdict application
that Sivangena had launched after PRASA had instructed it to stop working. Mo PRASA
employee Knew, or was aware, of the "addendum”. Howewer, Sivangena produced it as
part of its interdict papers. The “addendum” purported to engage Sivangena to replace
some equipment with newer versions and to maintain equipment installed under the
Phase 1 contract for a period of three years. It was signed by Mr Montana on behalf of

PRASA.

Considering the amounts il obliged PRASA fo pay, it was a sirange document: it
consisted of only five pages and did not include a service level agreement regulating
Sivangena’s maintenance obligations. It required PRASA to pay Sivangena some R10

million & month.

The obvious irregularity about the addendum was that no procurement process was
followed before Siyangena was appointed to undertake the services and replace the

old equipment.

As regards all the contracts dealt with above, in addition to setting out the imegularities

noted above, Ms Ngoye stressed the following. PRASA was simply not authorised to

proceed with works contemplated in Phase 1 and Phase 2 and the addendum. This was
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because the transactions had not been budgeted for and no approval had been

obtained from the Minister of Transport.

A Full Bench of the High Court reviewed set aside the contracts on account of the
irmegularities identified by PRASA and also on account of the properly dealings referred
to earlier that involved Mr Van der Walt, on the one hand, and, Mr Gantsho or Mr

Montana, on the other,

Ms Ngoye said in her affidavit that a disciplinary hearing was held into Mr Gantsho's

conduct and Mr Gantsho was dismissed by PRASA.

Ms Mgoye said that PRASA has reported the imegularities relating to the Siyangena
contracts and allegations regarding the property dealings to the DPCI. To the extent
that this investigation has moved, it has moved at a snail's pace. Among the allegations
are that Sivangena paid some R550 million fo a company called Hail Way Trading,
which shares a registered address with Royal Security and in which Mr Roy Moodley is
a director. In addition, criminal charges in respect of the above matters were laid at the
Brooklyn Police Station. However, despile a lapse of more than five years, not much

appears to have been done.

Mr Montana filed an “intervening witness statement™ in the review application. In this
affidavit, he noted an earlier order of the Full Bench that said that he had a right to
respond to the allegations made in PRASA's papers, as he had been accused of
wrongdoing and had a right to put his version befare the Court. The thrust of what he

stated in that affidavit may be summarised as set out hereunder,

1931.1. First, he noled that three investigations formed the bases of PRASA's

allegations in the Sivangena review application. One was by the Public

Protector whose findings on about half the matters that were referred to her are
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set oul in her Report titled “Derailed™. Then there were investigations by the
National Treasury, which had not been completed. He had seen draft reports
that had been compiled but had not been given an opportunity to respond to
them. In any case, he said that these reports did not make any finding of fraud
ar corruption. The third investigation was conducted by Werksmans. He said
that he did not “recognise” this investigation because of, among other things,
the following: Werksmans had been irregularly appointed; it had utilised “illegal
measures” against him: its investigation was a “witch-hunt™ against him; and it
and PRASA claim that “irregular appointments automatically translate into

corruption”.

gecond, the two contracts awarded to Sivangena in 2011 and 20714 went
through a competitive bidding process and were awarded by the Board and not
by him, as the amounts involved were beyond his delegated authority [of R100
million], Despite this, the Board members were not joined as parties to the
review application. He denied receiving any gratification, alleging that reports
to that effect were made by a journalist who linked him to Mr Van der Walt. Mr
Montana said that Mr Van der Walt was not an employee or director of
Sivangena, had not done work for PRASA and had not been involved with the

Siyvangena tenders in question.

Third, Mr Montana said that the review application was part of a “political
wvendetta™ in which organs of state are used to further personal political
interests. He accused Mr Molefe of a range of illegal or improper conduct,
including “laundering” money from PRASA for his personal benefit, being
conflicted, unduly and unlawfully favouring a service provider, SA Fence and
Gate, at huge cosl to PRASA; as a director claiming remuneration not due to

him, which he was instructed lo pay back; and irregularly using a PRASA motor
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vehicle for personal purposes. However, these matters were not investigated

by Werksmans.

Fourth, Mr Montana also said that Ms Mgoye, made the affidavils in the second
Siyangena review application, was bitter because he had removed her as the
CEO of Intersite and she had a personal vendetta against him. He said that she
had also imegularly approved a large payment o SA Fence and Gate without
Board approval in circumstances whera she did not have authority o approve

and needed the approval of the Board.

Fifth, Mr Montana challenged the merits of PRASA’s application for the review

and setting aside of the contracts on, among others, the following bases:

the allegation that the requisite needs assessments had nol been
undertaken was false; in fact, 8 business case had been developed for

the ISAMS project;

Mr Montana said that the documentary search tool used by Ms Nogoye

was selective and supported her "narrative™;

he also said that the specifications that were mooted by Ms Ngoye had
not been approved by PRASA: as demonstrated by an examination of the
background and “true facts”, it was not comect that PRASA needed (o
obtain approval from the Minister of Transport for the ISAMS programmee,

as it did not constitute the acquisition of a significant assat;

Mr Montana disputed Ms Mgoye's evidence that the Group CEOQ was

"intimately” involved in the procurement process;
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1931.5.5. he also disputed her evidence thal the appointment of Siyangena was al
R1.1 billion and that this was changed to R1,9 billion, stating that the sum
of BR1,1 billion was for the capital amount only for the supply and
installation of the speed gates, while the E1,9 billion also included rates

of exchange, warranties and maintenance;

1931.5.6. he said that PRASA's SCM policy provided for deviations from

competitive bidding where there was a proper motivation.

1932. As was pointed out earlier, among the bases on which the Full Bench reviewed and set
aside the Siyangena contracls were the properly dealings between Mr Van der Wall
and Mr Montana. The Commission itself conducted an invesligation into property
transactions in which Mr Vian der Walt and Mr Montana were involved. To that end, its
lead investigator in respect of PRASA matters, Mr Clint Oellermann, compiled a report
{“the Oellermann Report"). That report was based mainly on documents and statements
that the Commission was able fo gather. The Report is considered in the next section

of this Report.

The Osellermann Report

1833. The backdrop against which the property transactions between Mr Montana and Mr Van
der Walt took place is of significance, when considering the evidence that Ms Ngoye
gave in respect of PRASA's awards of contracts to Siyangena and the prism through

which to view the propriety of Mr Montana's role in the awards of those contracts.

1934. Based on what was said in Ms Ngoye's affidavit, the Cellermann Report states that the
following matters deserve highlighting. In June 2014, PRASA appointed Siyangena o

execule the ISAMS Phase 2 Project. Some three months later, the parties agreed, in
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an addendum, that Siyangena would provide further services to PRASA — at a cost of

an additional R200 million. Mr Montana signed the addendum on 30 September 2014.

Around this time, that is between August 2014 and October 2014, Mr Montana was
involved in arrangements for the purchase of three properties for a total of more than

R36 million.

The Commission investigated four property transactions in which Mr Montana was
involved or showed an interast. One of them was a property he sold to Frecise Trade
and Ilnvest 02 (Pty) Ltd ("Precise Trade"), one was a property that was transferred to
him and the other two were properties in which he had shown an interest in purchasing

but which were eventually sold to and transferred into the name of Precise Trade.

The purchases were funded through arrangements made by Mr Adrian van der Walt,
an aftorney who has acknowledged that he has acted for Sivangena and other
companies with which Mr Mario Ferreira is associated, Mr \an der Walt, who apparently
now resides in Texas, in the United States, was the sole director of Precise Trade. In
addition, only a few months earlier, in May 2014, Precise Trade bought a house from
Mr Montana. The agreed purchase price was R6 8 million, which appeared to be some

R3 million more than the house was probably valued.

The inferences that Mr Oellermann drew from an analysis of the four property
transactions may be summarised as follows. Mr Montana was central to each of the
purchases, but attempls were made to conceal his link, even in respect of the one
propery that was eventually transferred into his name. Despite this, and the fact that all
the properties were fully paid for, on the documents that Mr Oellermann has been able
to get his hands on, Mr Montana himself appeared not to have paid even a cent towards

the purchases.
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Most of the finance for the purchases was made available by Mr Van der Walt, through
an Investec Bank account in the name of Precise Trade. In a letter to his erstwhile co-
directors, Mr Van der Walt suggested that quite large amounts of money flowed into
Frecise Trade's account from “TMM™ [TMM Holdings (Fty) Ltd ("ThMR™)], an entity linked
to Mr Ferreira. In an affidavit in response to the Oellermann Report, however,
Sivangena denied that it had made any payments (o Precise Trade. Documents also
indicate that TMM, together with Mr Ferreira, had entered into a joint venture with Mr
Van der Walt. As parl of the owerall background, Mr Oellermann noted the following. Mr
Montana left PRASA on 15 July 2015 only some nine months after signing the
addendum. Significantly, soon after PRASA’s new Board of Control was appointed on
1 August 2014, according to Mr Molefe, who was appointed the Board's Chairperaon,
Mr Montana told him that he did not intend to renew his contract when it expired at the

end of March 2015,

In his Repart, Mr Oellermann said that these matters called for a frank, candid and
cogent explanation aboul the four transactions, principally from Mr Montana, Mr Van
der Walt and Mr Ferreira, who played a principal role in securing the addendum that in
September 2014 led to the extension of Siyangena's contract with PRASA. None has
been forthcoming. When he testified, Mr Montana did not volunteer any explanation

save to say that he and Mr Van der Walt had a business relalionship.

While Mr Van der Walt is no longer in the country, one of the fellow directors of his law
firm, Loubser van der Walt Inc, Mr Nicholas Loubser, provided the Commission's
investigators with several documents relating to the property transactions. That was in
compliance with a summons issued to him. Mr Loubser also gave oral evidence at the
Commission. Among the documents that were provided to the invesligators was the
transactional history of Precise Trade’s Investec bank account It is from this account

that many of the payments relating to the property transactions were made. Il is also
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the account into which Mr Van der Walt deposited monies which had been deposited
into other accounts by Mr Ferreira’s entities. In addition, in two letters o his pariners,
Mr Van der Walt identified Mr Ferreira’s entities as being the main source of the monay
that was paid o seftle the purchase price and other expenses associated with the
purchase of the three properties and the property that Precise Trade bought from Mr

Montana.

In addition to the documents that Mr Loubser made available to the Commission, its
investigators have come into possession of several documents connected to the
transactions. Among them are the following: deeds of transfer, offers to purchase and
communications preceding the conclusion of the contracts and subsequently about their
implementation. The Commission obtained affidavits made by an eslate agent, an
owner and a conveyancing attorney. The relevant documenis conceming each

transaction were annexed o the Oellermann Report.

In setting out the background facts that are relevant to his Report, Mr Oellermann noted

that the history of PRASA's contractual relations with Siyangena is set out in the affidavit

of Ms Ngoye lhat was considered in the previous section of this Report.

It will be recalled that a matter of significance that Ms Ngoye raised was that PRASA
only became aware of the addendum when Sivangena annexed it to its interdict papers.
The addendum was signed by Siyangena on 19 September 2014 and by Mr Montana,
on behalf of PRASA, on 30 September 2014, The cost to PRASA was nearly RBO0
million. In the review papers, Ms Ngoye raised concerns about the validity of the
addendum. The Report notes that the addendum was concluded soon before, during
and soon after the period that Mr Montana was laking steps that led to the purchase of
the three properties (in Waterkloof, Sandhurst and Hurlingham), the first two by Precise

Trade and the last by Mr Montana.
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1845 It is against the foregoing as the backdrop that it is convenient now to consider details

relating to the sale of the one property and the purchase of the other three.

18946 It perhaps needs to be stressed that it was not suggested in any evidence or papers
before the Commission that Mr Montana had purchased properties to the value of some
R36 million. Rather, the evidence was that he was involved, either personally or through
his Trust, in interactions that led to the purchase of three properties valued at

R36 million and that one of those properties was in fact registered in his name.

1947 The property transactions with which Mr Montana was involved were as follows:

189471, First, Precise Trade bought from Mr Montana a house that he owned in
Parkwood, Johannesburg, for R6,8 million. The price was R3,3 million more

than Mr Montana's own banker had valued it only 20 months earlier.

1947.2. Second, after Mr Montana had expressed interest in a house in Waterkloof,
Pretoria, it was eventually sold to Precise Trade for R11 million, but when she

moved out the previous owner handed over the keys to Mr Montana.

1947.3. Third, after Mr Montana's Trust had made an offer to buy a house in Sandhurst,

Johannesburg, Precise Trade bought it for R13,9 million.

18947 4. Fourth, Mr Montana bought a house in Hurlingham for R11.5 million.

1948. The above transactions had been widely reported in the media long before the
Commission began its investigations. However, the details of the transactions and how
payments were made only became known as a result of the Commission’s
investigations. As regards payments for these propearties, the evidence presented at the

Commission was based lo a large extent on the transactional history of Precise Trade's
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Investec bank account and what Mr Yan der Walt said in the two letters to his pariners

which have been referred to above.

With regard to the transactions relating to the properies in which Mr Montana or his
family trust was involved, the facis were based on documents which Mr Montana did
not dispute when he gave evidence on these matters. The relevant facts in respect of

each property may be summarised as follows.

The Parkwood property

1950.

1951.

1952.

First. Mr Montana bought the Parkwood Property [Erf No 359, Parkwood: 10 Newport
Street] on or aboul 4 July 2008 for B1,85 million. In August 2012, Mr Montana's private
banker (from Absa Private Bank) valued the property at some R3,5 million. On 5 May
2014, Precise Trade, represented by Mr Van der Wall, offered to purchase the property
from Mr Montana for RE,8 million, an offer Mr Montana accepted on the same day.
Transfer was effected on 20 February 2015. Mr Montana made a profil of nearly

RS million [R4,95 milion] on the property.

Second, as regards payment, the agreement provided for a deposit of R2,5 million
(which could be paid in respect of the transfer of the house at which Mr Montana
resided) to be paid to Loubser van der Walt Inc by about 4 June 2074 and the balance
of the purchase price 1o be paid into Loubser van der Walt Inc's trust account by about

3 August 2014,

Third, payments towards the purchase price were made, but not in accordance with the
agreement. Among the devigtions were the following: the money was not paid into
Loubser van der Walt Inc's account; and a "deposit” of R2,25 million, not R2,5 million,
was made but on 18 June 2014, not 4 June 2014. Moreover, periodic payments were

made from June 2014 to February 2015. In other words, payment of the purchase price
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was not made by 3 August 2014, as required by the agreement. Based on the enfries
in Precise Trade's Investec account, from which all the payments were made, Mr
Montana was paid R439 200 less. When guestioned about this when he gave evidence
at the Commission, the thrust of Mr Montana's explanation was that Mr Van der Walt
may have paid the money from a different account and not from Precise Trade's

Invesiec account.

Fourth, the following matters are not without significance. The first deposits into the
Investec account, being in the amounts of R1,85 million and R4 million, were, according
to Mr Van der Walt's written note on the transaction account and in his letters to his
partners, were made by ThMM — and refiected in the account on 18 June 2014. That is
the day on which payment of the "deposit” of R2,.25 million was made — fram the
Investec account. The next three payments to Mr Montana from the account, totalling

RE60 800, were made from the amounts that had been deposited on 18 June 2014.

Fifth, some six weeks after the agreement of sale was concluded, Mr Montana signed
an addendum which imposed on him quite enerous obligations to effect — at his cost -
specified improvements and/or allerations to the property that he had just sold. The
addendum recorded the following: A friend of Mr Montana was residing at the Parkwood
Property, but Mr Montana undertook to give Precise Trade vacant possession within 30
days of registration, if Precise Trade and Mr Montana's friend were unable to conclude
a2 lease agreement for at least R20 000 a month. Mr Montana's friend continued
ocoupying the property after transfer was effected on 20 February 2015, but no payrment
of rental by the friend is reflecled in Precise Trade's bank stalement. In addition, the
addendum stipulated that it was Mr Montana who had to bear the costs of the
alteralions. Surprisingly, Mr Montana had improvements effected to the bedroom ewven

though the addendum did not require this.
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1855. Sixth, what is also surprising is that Mr Montana sent the invoices for the improvements
and alterations to Mr Van der Walt to foot the bill, telling him at one stage that he was
‘under pressure to pay the contractor for additional work™. The amounts that
Mr Montana required Mr VWan der Wall to pay were not trifling: they totalled more than
R1 million. Asked to explain these matters, Mr Montana said that there was a special
and dynamic relationship between him and Mr Van der Walt and they had not “strictly
aligned” the payments with the agreement. But he did nol have a problem with this as
he and Mr Van der Walt were working together on many properties . . _ and there were

many transaclions beyond whalt “we have here’.

1956. In response to the Oellermann Report, Sivangena said in an affidavit in support of an
application to cross-examine Mr Oellermann that it had nol made any payments fo
Frecise Trade. Significantly, it did not dispute that it had made payments to other entities
and that, if what Mr Van der Walt had told his pariners and had recorded in handwriting
on the bank account was correct, its payments to those other entities appear to have
found their way into Precise Trade's Investec account. It would appear that in noling the
source of those funds, Mr Van der Walt was referring to the ultimate source of those
monies. (It should be noted that after evidence in respect of the Commission's
investigations into PRASA was led, the Commission received further documents. These
would be made available fo state entities who may follow up on the Commission’s

investigations into the property fransaclions.)

The Waterkloof property

1957. The facts relaling to the Waterkloof Property, which is Remaining Extent of Erf 587,

Walerkloof Township, Pretoria, with street address 225 Rose Avenue, Waterkloof, may

be summarised as follows.
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First, on 25 August 2014, the Aanmani Guesl House CC (“the CCT7),
represented by Ms Karen de Beer, and Mr Johan Smith, in his capacity as
Trustee of the Minor Praperty Trust, a trust the beneficiaries of which were Mr
Maontana's children, entered into an agreement in terms of which the CC was
to sell the Waterkloof Property fo Mr Smith for R11 million. The purchase price
was to be paid as follows; a non-refundable deposit of R3,5 million payable
within 14 days; and the purchaser to render approved guarantees within 60

days as security for the balance of R7.5 million.

Second, the R3,5 million deposit was paid from Precise Trade's Investec
acocount on 23 September 2014 and was reflected thereon as “minar property
trust loan™. The entry just before that on the copy of the fransactional account
reflects, seemingly in Mr Van der Walt’s handwriting, that TMM had paid that
same amount into Precise Trade's account on the same day. Interestingly,
according to Mr Van der Walt's second letter, the balance of RY,5 million was
paid directly to the transferring attorneys from TMM with regard to the loan
account. Thereafter, on 25 February 2015, Precise Trade paid R1 105 084, 92
to the transferring attorneys in respect of the costs of the transfer. Mot
coincidentally, it would appear, the entry pricr to that entry on Precise Trade's
account reflects a deposit of that exact same amount on the same day. The

handwritten note reflects that payment was made by TMM.

Third, payments made from Precise Trade's Investec account in respact of the
Walerkloof Property appear lo be consistent with the agreemenl between the
CC and Mr Smith, in his capacity as trustee of the Minor Property Trust.
However, on or about 20 February 2015, a new agreement in respect of the

purchase of the Waterkloof Property was concluded.
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The most important difference between the two agreements is that in the new
agreement Precise Trade was reflected as the purchaser, in the stead of Mr
Smith, the trustee. There were other changes. Among the more significant are
that, as regards payment, the new agreement reflected the following: the
deposit of R3,5 million had already been paid; a further amount of R1,5 million
had been paid to the seller; and the "balance of the purchase price of R 5
million"*** had been paid into the transferring attorney’s trust account. The new
agreement also reflected that occupation had been given to the purchaser on
1 December 2014 and that the purchaser would be responsible for occupational
rental of R30 000 a month until registration. The domicilivm of the purchaser
was changed from that of Mr Smith to that of the Loubser van der Walt Inc. The

property was transferred to Precise Trade on 8 April 2015.

Fourth, notwithstanding that what is set cul above suggests that Mr Montana
himself had not played any role in the transaction, according to an affidavit and
evidence given at the Commission by the sole member of the CC, Ms Karen de
Beer, Mr Montana indeed played a key role, which is considered in the

paragraphs hereunder.

Fifth, according to Ms De Beer, Mr Montana's role in this transaction may be
summarised as follows. On 10 February 2013 she and Mr Montana concluded
a deed of sale in terms of which she sold to Mr Montana her member's interest
in the CC for R10,5 million but the deal fell through. (For convenience, this will
be referred to as "the earlier agreement”.) When Ms De Beer put the property
on the market again in August 2014, Mr Montana again indicated an interest in

the property but Ms De Beer would notl entertain an offer from him, unless he

133 |t perhaps should be noted that, if 3 deposit of B35 milllon and 3 further amount of R1,5 milllon had been paig,
the balance cught to have been RE millian, not RE6,5 million,
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paid a substantial deposit. He agreed to pay a non-refundable deposit of
R3,5 million. Whereas the earlier agreement had been concluded in the name
of Mr Montana, this new agreement was in the name of Mr Smith. The new
agreement is the agreement refermred to above that was concluded on
25 August 2014, Mr Montana, however, later asked Ms De Beer to change the
name of the purchaser from Johan Smith to Precise Trade. The balance of the
R7.5 million was evenlually paid by Mr Van der Walt, whom Ms De Beer

described as "Montana's attorney”, and the deal went through.

Sixth, Ms De Beer said thal she had first mel Mr Montana in mid-November
2014, when he walked through the house as he wanted “to check some things™.
She then "moved out”. On 26 November 2014, she handed the keys to the
property to Mr Montana. The next day she sent an email to her neighbours
telling them that “the new owner of [her] property was Lucky Montana®, She
was in no doubt that the CC had sold the property to Mr Montana and that the

contracting entities wera merely his alter ego.

The Sandhurst property

1958. The facts relating to the Sandhurst Property, which is Portion 18 of Erf 1, Sandhurst,

with street address 119 Empire Place, Sandhurst, may be summarised as follows:

1938.1.

First, Mr Montana signed an offer to purchase the property on or about 26
Oetober 2014, after he had attendead a show day. The price set out in the offer
to purchase was R13,9 million, The seller, a Mr N G Kohler, accepted the offer
on 28 October 2014, On 6 November 2014, Mr Van der Wall wrole {o the astate
agent, Mr Louis Green, saying that he held RS million in “our trust account”
towards the purchase price. He asked for the Offer to Purchase to be forwarded

to him and what the amount of the deposit was. On 7 November 2014, Mr Green
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sent a copy of a sale agreement and said the deposit payable was R3,9 million.
Later that day, Mr Van der Walt wrote to Mr Green confirming that Precise
Trade had paid RS million into the estate agency’s trust account with beneficiary
reference being kohler/montana. An entry in a copy of Precise Trade's Invesiec
account reflects that on 7 Movember 2014 an amount of RS million was paid lo
the estate agency for 119 Empire Place and an eniry on the previous day
reflected a payment of a deposit of R5 million seemingly from an entity identified

by Mr Van der Walt as "Pimermtal JV™.

Second, on 25 November 2014, just a month after Mr Montana had signed the
offer to purchase the property, Mr Van der Walt wrote to Mr Green asking that
the “buyer” be changed from Mr Monfana o Precise Trade. & new offer to
purchase was sent in the name of Precise Trade, which Mr Van der Walt signed
on 26 Movember 2014 and returned to Mr Green. In the new offer, Mr Green
noted in manuscript that a RS million deposit had been received on 7 Movember

2014. On & March 2015 Precise Trade paid the balance of the purchase price.

Third, although Precise Trade was reflected as the buyer on 26 November
2014, comespondence relating to the property was still sent to Mr Montana. For
example: on 27 November 2014, the seller asked Mr Montana [whom he
addressed as “Lucky?] if he was interested in taking occupation before transfer;
thereafter, in response fo a query to him by the seller about payment of the
transfer costs, on 3 February 2015, Mr Montana emailed an apology for the
delay and said Mr Van der Wall had undertaken to pay by the following day at
the latest. Significantly, Precise Trade paid the transfer costs of R1 105 537,30
on the following day. On &6 March 2015 the balance of the purchase price, being
R8.9 million, was paid by Precise Trade. Transfer of the properdy from Mr

K.ohler to Precise Trade was effected on that day.
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Fourth, even though ownership of the Sandhurst Property was transferred lo
Precise Trade on 6 March 2015, subsequent exchanges relating to the property
show that Mr Montana was still intimately involved with the property. Among
the exchanges that confirm this are the following: a request o Mr Montana on
12 March 2015 asking him to co-operate with the sellers in the transfer of the
eleciricity account; and communicalions by Mr Green to the sellers indicating
that he had spoken to Mr Montana about the electricity and other issues such
a5 the pool cover; and Mr Green communicated with Mr Montana about the

property as late as 23 June 2015.

1959, However, in between, on 10 May 2015 Mr Van der Walt suddenly asked Mr Grean why

he had copied Mr Montana on an email relating to the pool cover, saying: “You were

well aware of the fact, and as | explained to you last year, before the property was even

bought by my company, that Mr L Montana has nothing to do with Precise [Trade] or

this property. Please refrain from this action in the future.” Mr Green apologised.

However, as indicated earlier, Mr Green continued communicating with Mr Montana

about the Sandhurst Property.

The Hurlingham property

1960, The facts relating to the Hurlingham Property, which is the remaining extent of Erf 70,

Hurlingham Township, with street address 12 Montrose Avenue, Hurlingham, may be

summarised as fallows:

1960.1.

First, on 14 May 2015, Ms Merileon Gevisser, the owner of the Hurlingham
Property, accepled an offer by Mr Montana to purchase the property for R13,5

million. The purchase price was payable as follows: a deposit of R2 million, and

the balance of B11,5 by the following day. (It is necessary to record at this stage

that a previous contract between Mr Montana and the owner for the sale of the
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same property to him was not proceeded with.) A deposit of R2 million had
been paid on 23 March 2015 [pursuant to the contract that was not proceeded
with]. Payment was made from Precise Trade's Investec account. An earlier
entry on the copy of the transaction account records that on the same day a
deposit of RS million had been made into the account. Mr Yan der Wall's
handwritten note says that it was a “TMM grant™. On 15 May 2015, payment of
the R11,5 million was made to the conveyancing attorney by an entity called

“Midtownbrace”. The property was transferred to Mr Montana on 28 July 2015,

Second, what is recorded in the previous paragraph constitutes the basic facts
relating to Mr Montana's purchase of the Hurlingham Property. Howewer,
several significant events and developments preceded Mr Montana's purchase
of the Hurdingham Property. They may be summarised as follows. The same
agent who had been involved in the sale of the Sandhurst Property, Mr Louis
Green, had been mandated by the owner to market and sell the Huringham
Property. Mr Montana attended a show day on or about 12 October 2014,
expressed an interest in purchasing the property and asked that an offer to
purchase be sent to Mr Johan Smith of the Minor Property Trust. Mr Smith,
representing the Trust, then submitted an offer to purchase the property for R12
million. Mr Green told the seller that they had received the offer from Mr

Montana [though it] “is in the name of his Trust™.

On 30 October 2014 a new offer was made, this ime in the name of the Trust.
The purchase price offered was R13,5 million. It would appear, however, that
nothing came of these two offers and that not much happened for some four
moanths. Then, on 3 March 2015, Mr Montana himself made an offer to the seller
to purchase the property for R13.5 million, payable as f